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Secretary of State for Business, Energy And Industrial Strategy v. Geoghegan & Ors

21 Griffin, supra note 20, at 210.

22 Andrew Keay, Insolvency Law: Matter of Public Interest?, 51 N. IR. LEGAL Q. 509, 523-524
(2000).

23 Griffin, supra note 20, at 209.

24 Peter Whelan, The UK Competition Regime: A Twenty-Year Retrospective, at 4. (Oxford University
Press, 1st edition, 2021).

Borode (2006) (3 UF EE A2 EE) (2 FHE) 35558 F 115
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WA B R WFHL 75 0 ®d F 2 4g 4 (official receiver) ~ F & *

(liquidator)~ & 2 P2 E P FE A w2 R B A RO A e o B3
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P 4 g 4 itz pd 3§ ¥ (discretionary )» ¥ A L E#F U F 2 5 &0
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Hig (1948 2R P2) &% 188 i ~ (1976 # R = 7% ) % 28 i 4v

(1976 # mRWALAZ) % 915 ~ (1981 # W72 ) % 93 154 B { ik 37
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TEREFNARTELFY T RARDT FEER B 2 e 2

BAREE > BHE3 1986 # R4 T (FF 4402 ) A% EEPHF NI F
AU A B RL Lo MEEE . T AL .

¥-P 1948 #m R 72 % 188 if

26 the Secretary of State for Business, Energy And Industrial Strategy v Geoghegan & Ors[2021] ch.30:
“ The primary purpose of the jurisdiction under s 6 is to protect the public against the future
conduct of companies by persons whose past records as directors of insolvent companies have shown
them to be a danger to others.”

27 Browne-Wilkinson V.C. Re Lo-Line Electric Motors Ltd. [1988] Ch.699: “As a matter of
construction, I would hold that the word ‘director’ in section 300 does include a person who is de facto
acting as a director even though not appointed as such. [Counsel for Mr Browning] submitted that as
the disqualification of a director is a penal process the words should be strictly construed. But, as I
have said, the paramount purpose of disqualification is the protection of the public not
punishment.”
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PREEE ) FBAAP 2 2 F A s RF o T R HIA 0

2 Companies Act 1981, Sec. 93(1)(a).

30 1d. $93(1)(b).

3L Id. s93(1)(c).

32 Companies Act 1981, Sec. 93(1A).

3 Id. s93(2).

3 1d. s93(1C).

35 Company Directors Disqualification Act 1986, Sec. 5A.
36 Id. s8ZA.

18



WAAREDFAFZAEel P ARG S E2RTI2Z AR

E%wk’%ﬁiﬁwﬁ’r§4?@éwzﬁeﬂ fade s {5

FE L T AL R D EA ek § AR EE A 22
B4 ZFEd » Boh L o HIIMA T 2 A RE 2R R TR S ER
B 15 o b A A IR L ML FABRE 0 ) ETART
ZBER O P EITE AR E L B

% § CDDA1986 2 % {2 fafggr 42 /b & 4

d\?fﬂ' 4 &4+ CDDA 1986 it {7 frds 3 p > F 32 _CDDA 1986 726 i%
PRI H R BT A RABMEFT R AR TR T R R e
WP TR R WFEFARFIAE T A & /- “Disqualification”— 3 73
iz P v dia ez 4 7 4 (disqualificationorder )~ & ¥ £ 4 ¥ B T2 2 4 £
iu3#% (disqualification undertaking ) '™ % & ¥ 3 h Flrde 2 £ 02§ R4 4R
fIEfR e HY mREITE 2000 82 TARINE  VAEVALEERARE -
2 2% B L EAARZ R AR AT B FEH PR TR A RFIAET S
2 Ras TR E 2 o2 IF > R 222 L F AR - RE
%J%iﬁ??ﬁP%%*?iﬁg;%%%{ﬂ$ﬁ4&%mﬁg”

%2147 CDDA 1986 ;* & B » % WG R R R R §e
AR AR APM AL
PesJIT MG AN H I g2 4 cRRRRPFHTFART AV L

&

P Ez AME gy 2P RN p RSB RRE R FE L ER A
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M
43
B
34
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e
B
vy
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wWhiE 2_ 3% 40, nﬁIfT a}F] 'ﬁ:i ##J

37 Id. s13.
B sade s FIHIL250 F 106 -
39 Marcus Lutter(ED), Legal Capital in Europe, at 12 (de Gruyter Recht; 1st edition, 2006).

=¥

4 CDDA 1986 ¢ & w%;ﬁ{%@F%ﬁé;JzﬁLW@aiiJE*%J*wiﬁ’ "*
FRWmFTE o AT E AP ISR AR I WP o
4 GOV.UK, Guidance on Company Directors Disqualification Act 1986 and Failed Companies,

https://www.gov.uk/government/publications/company-directors-disqualification-act-1986-and-failed-
companies/company-directors-disqualification-act-1986-and-failed-companies.
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(83%) A& B % feitsmid = > @ 136 = (17%) AL B2 e i & g & #£4]
& COVID-19 =« jrfmz 3 > 2013 # 3 2020 & 1% #: 4 - ¥ 245 & 1,200 =
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W IHAEaIA RA Ry L LMo Bd FAekFEEPNRF < T E S KE
AR ERTE uéﬁs—r,% AR P A Ed (T4 47 0 i CDDA 1986

562 THipAaEd a2 (unfit), RF)|S <A %5 > 802 24 fRFEY

AR R TAf - Fo MR B EEd T RRE(S
PR E 300 N 192N 6 A A E N S3 ) EH AR F (27
195 1 )~ i £ £ s (5 197 iF) £ EFRE P RARFIAEG R
# 12 %o v R4 % CDDA 1986 B 2 4 fa2 4 o

% - 3 CDDA 1986, s11 B & A 42 # (Undischarged Bankrupts )

AFZARAPFLEEZRFZARZL TRAFTEIFPHESARRGE A

Ep B ARPACT 2T Ha5 %5t 2% Y ¢ p & (automatically) & 4 ¥ 4 o

R A TR R RAKRED 2 - 05 HEL & & 1929 &£ 2 772 (Companies Act

of1920) W} A BEE 4T A ALA AGRIRE § AT D 2P PE LR -

L H - ’ﬁ—*ﬁ F % %7 :74 2 % (fraudulent trading) Féﬁgfﬁsuiﬁé“o&f’@?]
A H

Ao e Bl AERELARA AEMp L 2P AR B RS TG B L Y

4 GOV.UK, Official Statistics Commentary - Insolvency Service Enforcement Outcomes 2021/22,
https://www.gov.uk/government/statistics/insolvency-serviceenforcement-outcomes-monthly-
datatables-202122/commentary-insolvency-serviceenforcement-outcomes-202122.

43 Stephen Griffin, Personal Liability and Disqualification of Company Directors, at 200 (Hart Pub; 1st
edition, 1999).

M Rde > B 4RIE25 0 F 107 o
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¥ LA #4114 & kg (bankruptey restrictions order or
e 2 4] £ 2 (debtrelief restrictions order or undertaking )
3 Py Fe'a“—*‘ﬁ ~ A &0 8 & (moratorium period) & A F ot Ed
ZABEEEERE LTI EREIET PR TRAB IR ARFLTE S 30

4 Prf i o T BAIR AP F AR T i §d B b E Y
TAEEET2F A RE R o B H U AR P TEE RLARALE
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[EXS
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Fﬂ{g’ ﬁ“ﬁ?fiﬁ_ﬁ’ TE!—L?» 0 /ﬁ l[% ifl] NI % 48
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4 Benjamin Archer, Director Liability in Insolvent Companies: An Analysis of the Effectiveness of
Private and Public Enforcement Mechanisms with Special Reference to Improper Trading Liability
and Disqualification, , Lancaster University, at 37 (2017).

WAPERI0ER 4K FTANTL- K A @AEILA e himE o fAEE e
REAZ A SGRRP ARG EARE v ARIE -
4 CDDA 1986, 517 & § 48 B 4L %> & @ #7 fhrww :

48 Lutter, supra note 39, at 462.
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AprE, LA 2R AR TR S RSP LA R AT 4 a0
perg L2 Rk -
Biam
$- P pRB+H (Secretary of State)
RN o A ﬁxiiﬁ—*‘f@”‘n T B < 8 | (Secretary of State ) » CDDA
1986 & AfFptbe T P F LD 2 FREIE LR FFER UL B2 EE
FREFEETE on kBE R 2 EfEF 2 (Interpretation Act 1978 ) fidf— @ 2 T

AR PB4 AR

\‘v

AR TR AN F R i ApT Ve g E Fa
1EFRMBEIEA S T % ke 1 ¥ {0k 3% ( Department for Business, Energy&
Industrial Strategy > * £ BEIS*®) 2. p B % 9 - 7 i > BEIS - Bhigeni7ié + %
d BEET g H o (&4 T E B 0 executiveagency ) f F AR 0 blde gt
7 E {75 @ ikyp CDDA 1986 % 6 ko 8 x4k 01 4 ﬁ‘«ﬁ‘;ﬁ‘ﬂf »d TRLA IR
75488 | (The Insolvency Service > f§ A INSS) fdZ o @ % 2 &8 » I N BLA 42
B> g A g 32 4 (official receiver) ~ 7% * (liquidator)~ #% ¢ + (receiver) fr&
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B P EER ) LG
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Foo MA PR AT FEAINSS JeFipa #
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FATET AR AR A R IA o AP T REIRE

d BEIS 7T 7 [ gt &2 5 H-4 148 | (Competition and Markets Authority ) 4*

Y riE R EWF‘*“JIF\TW#J%FB"FP\%E#JJ EMEFE SR TR LS 23 E -
FIT ARG FARRZ F Y

0 pL3n & j8 £ 1963 # 2. Department for Industry, Trade and Regional Development (1 % 7 % 2
TEFEIN) A k2016 & 7 ! B~ ¥~ AlAT{odk it 3% (Department for Business, Innovatlon
and Skills, BIS) 14 2 i ifef iF % it "K (Department of Energy and Climate Change, DECC) & =
Y I;Ll__m &% BEIS - %,% 7 5000 % 2 F | oed MERANFTILERPR T 2o N T AR
2 PiApcbliz 3 & > FINFPFRIMIL AN E 2 R 2 Ko

St # g4z A (administration) & 2 2 F % 47 F‘%m— fﬁ IS A (administrators )
Rl {(ﬁﬂ%/z meiﬁ‘#ﬁzkw ,'115'—§ A2 ) 3@’ b ﬁiﬁ‘
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iéﬁiﬁﬁ%:%iﬂ?ﬁ%ﬁﬁﬂﬂ(ﬂDAw%ﬁm\E@ﬂPT%ii
| (CDDA 1986, s5A) & E ¥ F]7 # & 2 £ {15 A 7 i 2 3 (CDDA 1986,
s8) ¥ ¥ d INSS widfalsh ¥ o s ¥R BEIS 2 p B A g B1qFT 2 L EF

Hie o $#30 3223 F 7 U2 -F PHFIMEL 2 &4 o

FoB d BB AT EERAE

o
’
3

e
[
PR

% CDDA 19862 £ ¢ > 3% 53 d Vit e prd 1 ¥ {50
FEo AT RAGE A D R0 3 g M AR A IR
(official receiver) w % Fodk &) 53 > o FlUt A RyE LR T PF > 2 BREIER T
GEPMAELEL T SHG JEFHFAMIENT IV R A Td RERER
EEd gAY A - RFFEREEER 8 RPHEER R - R 23
ﬁi%ﬁ’ﬁ%&ﬁ%ﬁl4zwy%@ﬂﬁpo%wy4,+§&%M6{g

WH A2 e 1T ﬁ
(1) ¢ ,éfmdz%ﬁ’}fh s2 ~ 85~ 510 ~ s12
b CDDA 1986, s2 FlaF 2_f° % m 4 ¥ Ji"""? %

AIEH T 2 ;PLY Z_J° B ,“ %A 'Tﬂffr' AR St BN IRV ?;31_ N (—F‘—_gr N jﬁf{ﬁ*gj-_p

FHOTEE AR (AHASTFEGEARE) AARY L 2P AR A

P F AR (2021 (FEARFIRZFT-NEREFARPRLIPC ) | 95 Mass+ ¥
EEPREELF TR LE R o
3 GOV.UK, supra note 41.

3 eg. CDDA 1986 s7(1):” If it appears to the Secretary of State that it is expedient in the public
interest that a disqualification order under section 6 should be made against any person, an application
for the making of such an order against that person may be made—

(a)by the Secretary of State, or

(b)if the Secretary of State so directs in the case of a person who is or has been a director of a
company

which is being or has been wound up by the court in England and Wales, by the official receiver.”
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FriEE A BREHERI AT E P A 2Qb)7 P b AT R
FUE AT N Y AL R 250 bldoF 1 ® @212 (Criminal Justice Act
1993) % 52 fF2 P AR B AAHAE o PAETHEFLIT N L AP R
(management) F B > F]* € ## & CDDA1986,s2 2 L% > £ F 4 {2 M 2

e P AR o A SARGFRF AT (S0 Bl B

2 CDDA 1986,s5 FliFz = B 5d §§ % 425 i}ti"lﬂlj-ﬂff 2%

RiEY R Bk Fid -ﬁj“‘:wéﬂﬂﬁﬁwkﬁﬁﬁéd%)ﬁi~
¢1$\%1$IIIF§F1 "1’5_%{ < «—F‘f”',g—;/ .;l/i @Fﬁ’!{fﬁ’\i\{é\f’)ﬁ
QI (RBLFAG A ) A b sSQRTS 7 F R L F %A A

]-

Bt 2] i 3 324 B > AT - 5F a0 el B e e (R AE R

fed L Ao P

|

B R ) T U L g2 Yo

=

3 CDDA1986,5s10 %822 22 s 2 F ¥4z 2 4 &

dodg 2, & % K Insolvency Act 1986 (= RALA £ ) % 213 153782 4 » & %

214 $E2 FE 2 AR RBEAT 2 P T A 0 MR REA L B RERE G

55 CDDA 1986 s2(1):” The court may make a disqualification order against a person where he is
convicted of an indictable offence (whether on indictment or summarily) in connection with the
promotion, formation, management [liquidation or striking off] of a company[with the receivership of a
company’s property or with his being an administrative receiver of a company].

% CDDA 1986 s2(2):“The court” for this purpose means—
(b) the court by or before which the person is convicted of the offence.
7 Lutter, supra note 39, at 263.

8 Andrian Walters & Malcolm Davis-White, Directors’ Disqualification: Law and Practice, at 326
(Sweet & Maxwell; 1% edition, 1999).

% CDDA 1986 s5: Disqualification on summary conviction.
(1) An offence counting for the purposes of this section is one of which a person is convicted (either

on indictment or summarily) in consequence of a contravention of, or failure to comply with,
any provision of the companies legislation requiring a return, account or other document to be
filed with, delivered or sent, or notice of any matter to be given, to the registrar of companies
(whether the contravention or failure is on the person’s own part or on the part of any company).

(2) Where a person is convicted of a summary offence counting for those purposes, the court by
which

he is convicted (or, in England and Wales, any other magistrates’ court acting [in the same local
justice] area) may make a disqualification order against him if the circumstances specified in the
next subsection are present.
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(2) srElgaie dw $&¥d B

AL ARFE P 2ZFIT Bk

e

BWEWH ezl g d o BAR
Pl CPRRETEAREA N BEER A AR IR £ B R
A8 - @R CDDA 1986 5~ ¢ >3 5 d 9¢ BEg b 4 1

"PEFAFARI RPN FE DT AR AR EARRT AR

NEEARrL2Ed a2 g%ﬁwgnz@\ﬂﬁ\gc\%gingé
(unfitconduct)~ # ;2 2 5 2. %88 ~ Fed|R t 2 F B F L2275 o
PESD A FRMERED Bl

FZP HO A TBAFEA CFEART R B

60 CDDA 1986 s10: Participation in wrongful trading.

(1) Where the court makes a declaration under section 213 or 214 of the Insolvency Act that a

person is liable to make a contribution to a company’s assets, then, whether or not an application
for such an order is made by any person, the court may, if it thinks fit, also make a
disqualification order against the person to whom the declaration relates.

O EER LR MERFRAZFTAE O R TN T B a4 T2 2R

Ao FHEANE FR T A YR AT 0 2R B far A g o 3w 4R County

Court Act 1984, s112.

CHEEFI0-1EF T F- AR HLEFAE R FR SR ERE

TRAZ ZEPFEFLE G P FAEFL

BRI LA L FRBEIE2Zp A > P iy

6 GOV.UK, supra note 41.

p
TRAZEAPES S L Y-

% CDDA 1986 s16(2): An application to a court, other than a court mentioned in section 2(2)(b) or (c),

for the making against any person of a disqualification order under any of sections 2 to 4 may be
made by the Secretary of State or the official receiver, or by the liquidator or any past or present
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Bprd PR TRl A e 257 5% CDDA ¥ 6 A5 B Lo

FEFTAAMET AR XIS - BRLAD CNp R pA T3 EN &
e AR LT L AERT AR T L G R B

MomhenpEsT S 2 & 0 ARam 2015 Ei 2 T A4 '%'L“”b";i}#l/z ; (Small Business,

v

Enterprise and Employment Act 2015 » = £ SBEEA2015) & i i ¢ 8B 5 -~ pF

¥

REfFi g 28 #Rh2 2 2@ h 1 3 7ok HHE 6 FLRT
o H8ZATEZ TR A FEEF 24 T AES SZB SRR TS 1

.;;’\

_2; H 1 %ﬁgrs_z ;,igﬁgf&g MRERERE N T AR PR RN A
TAEAAYRENTRPENBARRE o

¥ MR
¥ - P #25 i &3 (Section 16 ‘Notification of Proceedings’ Letter )

FLEBM A 2RI AARZZ L RGN B Lxwd

member or creditor of any company or or overseas company in relation to which that person has
committed or is alleged to have committed an offence or other default.

© Gl4e% - B f#4éH 4 (winding-up order) ~ A FEF & ~ TR AR S EERR o
% CDDA 1986, s7(2).

7 SBEEA 2015, s 108(1): Unfit directors of insolvent companies: extension of period for applying for
disqualification order
(1) In section 7(2) of the Company Directors Disqualification Act 1986 (period within which
application may be made for disqualification order against unfit director of insolvent company), for “2
years” substitute “3 years”.

% CDDA 1986, s8ZB: Application for order under section 8ZA

(2) Except with the leave of the court, an application for a disqualification order undersection 8ZA
must not be made after the end of the period of 3 years beginning with the day on which the
company in question became insolvent (within the meaning given by section 6(2)) [or was
dissolved without becoming insolvent].
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SHER 2 A RED FFATEIZ A6 L3RRS RRE AT 0

2EG ERFEAERE YA BN AN B F 2 & (solicitor) 0 -
BaELFEMEANL e L Bt R IIE

$oF LEBMIPER

LA E M INSS L &~ SR e A 2 enliog o FIC SR
o] 2 3k 2o MBS A U ARO WA R LB H L A f LR

& INSS# 7™ 5 "4 % 4] = (Disqualification Investigation Team, DIT ) £ i

HE BB FARANTHAE FHMER S —Lﬁ&w’ﬁgﬁfﬁ
#4 T4e3m) & (Authorization Team, AT ) > o H &z £ F w2 g4 e 2
Tri R L @S NS AT Efbon - @R 2 FEA - BEE G

AL 2 BB d T2 m % | % | (Defendant Liaison Team » DLT) #-

ITRFFRE G EL o RE G AR St B AT AT AR

% CDDA s16: Application for disqualification order.

(1) A person intending to apply for the making of a disqualification order shall give not less than 10
days’ notice of his intention to the person against whom the order is sought; and on the hearing of
the application the last-mentioned person may appear and himself give evidence or call witnesses.

70 Richard Williams, Delinquent directors: An analysis of the objectives and success of section 6 of the
Company Directors Disqualification Act 1986., Cardiff University, at 363-365 (2005).

T§ e HARES2 0 T 960
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% = B Office-holder 23 ! % 7%

12 CDDA 1986, s6 i & ] » & i® ﬁ‘;ﬁ"’\ (T INSSz T4 a4 %)
P8 e & TR 2015 £ 1295 SBEEA2015 2 — 2 & & 3 37 CDDA 1986, STA™>
£ f office-holder™§ & B/ N Fo { ATAM AP 0L F M 1 ¥ BH
HHARIFOFTRAUET LAY > TR P RIELR T BALOTS

(privileged information ) 7 - &2 #% Office-holder 3 &% 5 AW £ 2 & > L &
FAmp R R A-Z AT B fc CDDA1986,56 chdish 0 A iE R 22 L5 B %

4 Office-holder &7%2. = 4 » R B A ER ~rvl2 &4 > 2 4 72 A2z

R kA R SR ,@m#gjiéé*n4§%%#%iag’
PP AT EFTARAIBL LA RE S E 48T ¥k o & B CDDA 1986

LT R B Ak E A58 5 4 o a4 & d Office-holder £ 3% 7% ¢ BR A

SFACRAFBHMEFI TS ENNGF I AL e At R

7 F 3 e wihin 52 F 98-
73 CDDA 1986, s7A: Office-holder's report on conduct of directors
(1) The office-holder in respect of a company which is insolvent must prepare a report (a “conduct
report”) about the conduct of each person who was a director of the company—
(a) on the insolvency date, or (b) at any time during the period of 3 years ending with that date.
74 CDDA 1986, s7A(9): The “office-holder” in respect of a company which is insolvent is—

(a) in the case of a company being wound up by the court in England and Wales, the official
receiver;

(b) in the case of a company being wound up otherwise, the liquidator;
(c) in the case of a company in administration, the administrator;
(d) in the case of a company of which there is an administrative receiver, the receiver.
75 Griffin, supra note 43, at 202.
ETH (2014)(FFEZAREIRE) FI24 A48 E2E8R2EEFmTTHLH

< o
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Yr P AHRBAEZGH

TFARARSE VAR S T E2F (quasi-criminal ) ) 425 > F1 5 T i L
FHEHET R G AEFREARAFTE KFE LRI ERL TR
(hybrid) jo s LA 2 T fE 5 4303 A 30 B = (the standard of proof ) *+ 4
e LR 2% 2 CDDA1986,s6 Fll A& m # if T2 % d 5 0] 2R L
T RH S LA RTFLT LT AT 3 CDDA 1986, s12C £ %44 1 ( Schedule
1) %F F 837 o dZMWRALIIF FUATFARLELERET EF

H—7 it 12§ (onabalance of probabilities > 4p i3 T35 Bt ) wgnz > B

Ny

B A AR PHERM AT F 2 BE R L REFT L L EE

FIRELF AN EHEH LT F Rl e & S B AR RE 2R

BRAUABETE A G Ak T

$IP E¥NWHHMP

4

g/zrma?#i’féip% BEIS P\F%ﬂ’g#‘ g);?#"/ﬁ\%%gf ’I:FIP{H—'&QF
7 rLES o 5 Rkt CDDA 1986, s18 4487 % > R GER3 ) R AT T gl

CRCRBLI EALEIEEES -t A SR

ETIAS

IR fot e LTI P £
BTS2 L SRTS IR R K

23 lenz BT UHEHH B A 2P| STt (Deterrent )> « ¥ L E L T T i 4

P AP EF L D E T ik

ETIRS

77 Griffin, supra note 43, at 222.
8 CDDA 1986, s18: Register of disqualification orders and undertakings
(1)The Secretary of State may make regulations requiring officers of courts to furnish him with such
particulars as the regulations may specify of cases in which—
(a) a disqualification order is made, or
(b) any action is taken by a court in consequence of which such an order [or a disqualification
undertaking] is varied or ceases to be in force, or
(c) leave is granted by a court for a person subject to such an order to do anything which otherwise
the order prohibits him from doing; or
(d) leave is granted by a court for a person subject to such an undertaking to do anything which
otherwise the undertaking prohibits him from doing and the regulations may specify the time

within which, and the form and manner in which, such particulars are to be furnished.
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Yok 2Ly mMes
¥- P ZFmE%4$/1T2 (mandatory) : CDDA 1986, s6 ~ 9
WAl A REd v F T pd 224 (discretion) 0 ¢ WL Bu g
S BT m?mm%;E%ﬂﬁﬁiﬁféﬁﬂiﬁwﬁﬁéﬂ%ﬁi’
CDDA 1986, s12C & A f' % s6 F B¢ 2 R B850 0o dnfe 2 55 41 % 4238
SOA z_ -éii“rrizf]\’é"’iiﬁ MAZRFE I ZEF LT EIGE 2R

W el F M A R 1S BT LA 4 o

¥-PF 23 $E#'T: CDDA1986,s2~3-4~5~8~10

ARHR LT RN AR I E FEMAEHELREN R SR A2

A 1% o %12 Rv.Holmes % kg > F 372 pagiedd (quash) % ¢ EF2 4 %
il

AR GFERFEIRARSEBEE 4 (compensation order) F #U4-pF
FAYREET AR AN ARBIRE e L RERE- BN FRIR
o (kg v - Bhch) BT kY B I3 RS VSR %R
TRLR .

7 The Insolvency Service, https://www.insolvencydirect.bis.gov.uk/eiir/ (last visited Jan. 8, 2023).
80 CDDA 1986, s12C: Determining unfitness etc: matters to be taken into account
(1) This section applies where a court must determine—
(b) whether to exercise any discretion it has to make a disqualification order under any of sections
2to 4, 5A, 8 or 10.
81 R v. Holmes [1991] B.C.C. 394.
82 Griffin, supra note 43, at 137.
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$-F Zlrpd FEARLER

EREARTY ZTRT BRIV NEY AR LAREVFRAERY Y
R Ao (7@ L 3 E 8 0 3 Re Sevenoaks Stationers (Retail) Ltd % » + 37
Boi T RERAEFL 2 - Ro T 450 1(1) 10 #E b R R 2
ZEoHdrZEE AR RARTE A EIBTZ AR (2)6 #3210
£ oo RiE BB &% (topbracket) i &% 5 (3)2 #3315 & 5 i ¥ At

Flirm gL s g2 ki Mo

¥-P 2y EEF7 AELZFd (mitigation)

ETIAS
N

THMEBRLI R FRCAEFFBAE SLIE T EERET G

Fefp FEVARBAEY 2T - EF 2L AW FER

-\

T4 e P 1%

MAFEFRBAMF AL HEEZRZBEMEFENE B 2P G2

\\

SoiputpiE TR AR IA A AR ER T LT ERESFE 2

Flis §EBRA AR EONMETAFL R ZRNBEY F AL IET

FZP ARDPFIRGGLFTZOP28Y (leave)

e

BEFARDEF R H RBERZA T L T 2 AT Aa CDDA

1986, s17%ps g £ 4 v ¢ FrE b iFd gy o Foo0 AP 2 R fER) O

7‘-’%

EIF 2ok 2 A4 F 0 H F R 1 (B R o A FRTL A4r CDDA

8 CDDA 1986, s12C: Determining unfitness etc: matters to be taken into account
(1) This section applies where a court must determine—
(c) where the court has decided to make a disqualification order under any of those sections or is
required to make an order under section 6, what the period of disqualification should be.
84 See Re Sevenoaks Stationers (Retail) Ltd. [1991] Ch.164.
85 Griffin, supra note 43, at 183-188.
% See, for example, Re Pamstock Ltd. [1994] 1 B.C.L.C 716.
B2 E* 3 G “leave” > e “permission”fz. 0 T ARG H [ iuE | - IRIEEP o

88 CDDA 1986, s17 Application for leave under an order or undertaking.
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i - P9 g7 i i (unfit) RS R RRF 24 i%‘éﬁw:%&%%ﬂ%
2 AR 2 B2 hd FATEE T AzA F AR B DA B BCRE(two-stage test )
—~§ﬁg¢mﬂ¢@%ié§;2@@%1%ﬁ(mm)m;:\;gmmﬁ

Higmo 2 F R Ry Fo 8 RZRPELE A PERFLEZ- 2 R ¢ 24

¥
v
Tx
i
e
=
8
I
5
3
B
aj@

iR FEHFFAFA T 2T F AP 2 A5
Rt B bty 2 3 i 4 (appropriate) ¥ i PR eFE iR R A Rz (7
SAERE O AERTEG TS AL TR BT E A RFIRE T
M)k RFEEE F AU E B VRIS S 72 5 F o CDDA 1986, s17 £1
BB HIFEF TR R 2 EHI T FATRAZED B Ry A
FARTFENNTARELARZETHE L Ppg .

ARz R LB g T A RAIRAPT Ao A B AL AR 2
2 AR R E R R T n\uﬂ\@m? CEIRE G E &)
z_p 4 3£ # (unfettered discretion ) & 7 8 _F BRS pLi¢h > H¥ p o 2|87 4 & B
FAE LB ST AR E R4 R 92%@% -
RSBl S g8 B A L B S A RINE O RIE S AT

PR A AT R AL FEEFLREIE R Lo £ A TR R

(s

[«

I ST ST N FE ) T ER RS £ AR TR

R RBEGE FE R AL P2 75 B

\,

Fz2A ARRE
F - HIR P

ARRDFAIARZL O NAATUESEETFPFET AT ED IR

8 CDDA 1986, schedule 1.

% Walters & Davis-White, supra note 58, at 366.

Ol par b L5k w %4 Re Cargo Agency Ltd [1992] B.C.L.C. 686, [1992] B.C.C. 388.
Lutter, supra note 39, at 468.

% Alice Belcher, What Makes a Director Fit: An Analysis of the Workings of Section 17 of the
Company Directors Disqualification Act 1986, 16 Edinburgh L. Rev. 386, 389 (2012).
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oo — AP %“«’E{#*;’Ei’?if;.,@;‘érfuiiféf_% VHE G ARl et 0 PR
diEfaidec o LR 2001 £ 4 9 A2t R A B AR fER M WA BB
FCR M AP BB ARR > VIR F 2 AL TR o 2 d INSS
S W2 ARMBERESTHEZREREF S HET A8 T - LERER B4

FRIIKFE - WS FEFABRIARDEANE B L ZRAA  LLIH TR FEL

HEDRED P2 adFmd g2 mpr ol Lo
ok ABRRELIais
Ao R A R RS B R A S Z R T R L2 A R
fi i€ F —CDDA, s6 » i 5 3P A7
F-F %-RE
BT P3  RAETHRERR PRBEATLL A EBRE L2 E G
ZARARAME AL T LA F AT AR EH NG
=P F-oREK

Mg FAPR AT ek i ket 2 e TARFEALT AT
SRR AL RRE A S E R P AT TR B FRR
(contest the application) o @ % $3uiE2 ¢ Ld P B < 37 &2 4 )

o pd b iribe T8 16 &, - HFENEEA -
5=P ¥zZRE
PRy B fs- BREEOPFAT ZRTE (L §F A AT P & CDDA198G,

SO()e T > I 2 33 & 2L JIE B ERM R A § 2 WRLRE T

Pl f%“ <9 447 ‘{@ﬁ.g’;&fig},m,p xH %\.ﬂvfgi_”i;g& {@Fq iET’IJ

% Williams, supra note 70, at 241.

% CDDA 1986, s1(3): ”Where a disqualification order is made against a person who is already subject
to such an order [or to a disqualification undertaking ], the periods specified in those orders [or, as the
case may be, in the order and the undertaking] shall run concurrently.”

33



WUAAR IR RR A AA AR A 2P IR PF AT
Foi aFrddafngl¥doag e

% CDDA1986,s1A 32 > * s5A (3t E e 3 )~s6 (2P B A » 3 i T )
s8 (7 i iE)~s8ZA (dp i % )~s8ZD (4 it § ) 2 42,7 » £ 7 & BEIS 2 p

BddARMWFIFFEFRIZLHF 25 F 7 KRAE2 50wy
B E IS N R RN T R A R 1 9B (iE R SR 2 )
FAEPR oA EERARE L BARRFEZIFIAT A NER P F

PR

dFE A E MR e “,ft“i” C b A RIRFEL R ET O
BHUE T R 2 A RRBEL L TARY TR AL T B L RS
ARRFE I FNEE TR A RUBFF AR L {7 FI a2 HIFE (itis
expedient in the public interest that he should do so instead of applying, or proceeding

with an application, for a disqualification order ) | °
¥rix 4RP[EF 4L % the Carecraft Procedure

A RE EFIRKZ A 0 2R &5 Re Carecrafi Construction Co Ltd®% ¥
“rFx 2 2_"the Carecraft procedure" » }* % ¢ 7 (2§ F A BRI A 7 2 2/ 2 ¥
T B A 41*%7'\11? Fo- REBUE DR F A RELLTRE
PEZELZRFEFE 2T REELRE P BEFEEEFE A

P

&

=

FRFEDAHI IR ETF AT FR AR EELARENLL 5 A

=
o

pas

Al (T2 2 o %3k (written statement ) » ¥ B35 123> 3 225 ¢ &
WElko G RZREEAPNF AR I ZRETIH AR R T o RIE RS

B

EEER A REBR AR Fa v I AE S T AR T ok R E 2 4

% Williams, supra note 70, at 249-250.
97 CDDA 1986, s9B: Competition undertakings

(1) The [Competition and Markets Authority] or the specified regulator (as the case may be) may
accept a disqualification undertaking from the person instead of applying for or proceeding with an
application for a disqualification order.

% Re Carecraft Construction Co Ltd. [1994] 1 WLR 172.
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¥z £ 425 o 3 " the Carecraft procedure 4em i@ ¥ > 7 11 44 T FE 4 3R

] (Practice Direction : Directors Disqualification Process ) ;> & % 12 #1275 7

FM2 o b RERA RAE A OB P Bty L 2 R G
#f3e (annex) # ¢ 1%

the Carecraft procedure % #IRFEFI R BT A E LR LE* > Kot 4e 4
i 0 8 * A5 hthe Carecraft procedure 7 F & { £ cnpF fF 70 0 1L 3% KR

[ fd o Tt fd & 2001 &1k e SR Y AR .
Y 27282 RnEadiez B Ey

BTt RREN ML LET ] Y

wv»

e
Bt (PR AETSEm A ) g o EE 4RI %iﬁﬁéﬁiﬁiﬁ
Pog FlAR AT BT LTS AR FARS P& 2782 o] MR

Ti;j,iigfﬁé}ﬁf—%fé/(\’%:':"\B)ta‘\\ﬁlj‘li ;}:}_"*fnj‘ rig;—r ’*iﬁ}

SR o iR ST R A B AN IIFIR DRI AAM TS REET
FPAPBEE ARG P L lE o AN RFIEA Ry 2B A RINE

R (2 SR, N R SR
Fox ARZLISRFRELT

2 A F AR tsAs 21 X 4 ek o A RInmid F & INSS p v A p

BEFRL2Z p421 < 43100

o rERRYEFERAME LA RS Z A RNE
[ERTERN %‘7‘ lﬁj A ’Fé._!'?“_ 2 g 4 *)é'vnup?'ijﬁi‘:’\' 13“ %o ¥ }}t)&t@'lﬁjfﬁ ‘

Z f
2ﬁwvﬂﬁj’j£ﬂ%ﬁ$@4?ﬁi$&£mzf A EFE R

-k

9 Practice Direction: Directors Disqualification Process para. 12.2.
100 Practice Direction: Directors Disqualification Process para. 12.3.
101 CDDA 1986, s1(2).

122 CDDA 1986, s13; GOV.UK, supra note 41.
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TR EEF A RATL AT F E 0 % CDDA1986,s15 8% 10 gk %

T

PACARREAERABRRILBOPEY 2 AR Hr 2P EN 2 A bR

ZleeF AP A g AR ERE o FE MM L 2P firee 2

PRAFFE TP KA 2PEY 24 P REBEEIPFEA IR P RLED

FEF DEGH > 2P EF 2 ARG AEZIRLFLN Ay ik PR A K 2 Ao 17
1

PR B Al SO EREA R LT AT

Bl 1: 5% %2040

s ~ A
Office-holderz cd BAFIEA CFEA S EEANEFL
# A&7 AR S - SR N-B
\ Y, )
f l Y . INSSEET4DIT- AT<DLTZ ffie e |
igpperg | 0 TN SO b
e, CLEBMRET PR R LB
7 /3_4 B
\ Y, )
s l ~N A
% I d ot 2 o %1615 & (s16 letter)
2 3
e e 3 510% Tl Ao A
K// )
— 3
, ‘ s BEL L R ERTAR
> % b Bt o
e ¥ v d RiEl- BHE 4
\ Y, )
— )
* 5 # ! the Carecraft procedure
MR PR ERREI 5 .
IR L E R BALR c i AEFTARS
ST S NS J ke AR tEL )
Ny l ~ . ., , )
e ¥R AL 210 4% (s.12)
R el « X PP T Eey (s.017)
s F T AZAFE CTFHIFR (s.13515)
\ Y, )

13 CDDA 1986, s15.
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28 £RQABIEPRANZ 25

% - 5 #ig iz (unfitness) 2 38 R B

>

CDDA 1986 % 6 ix 27 A ~ % 8 IEEBAFRIAFEELAREFD » ¥ 11

TAgiE, LT AETARLEE i TR AL A4 0 825 CDDA

o

[

N

1986 45— (Schedule 1) i&— # T2 Bt 2477 s EpF ¥ £ 7% - f22
3t ReBath Glass Ltd.— % ® P FEk 7 0 23§42 £ 3 EpF2 @4 §
- A BRI ERF R AF AR TR B LRl Mo kP
(R VIR B R R R AR § R N ) S ARt R R

P R BT SRR
Fo 4 FEEAFE2 NS

** Re Sevenoaks Stationers (Retail) Ltd. (1991)% ¢ > 44 Cruddas F P iz 5
BafEF 2 AP e SO REYRA T RLAFETEF 2§
PREE AKRRERME > T AMMBATERZFRT MiEFR S o 2k CDDA
1986 % 6 iz 24t A% AL SE k% 2mni S BT
F AN FE A BF A, 0 a4 F & (incompetence ) BT E £ EE i iF

2 R 00, 2 FEHNALRFLE LR IR Yo
ok BWmBA 7t ge

B AXGT R AT 0 4 (negligent) » ¥ it #% CDDA 1986 % 6 i3

2ZAFEoEEGAL TR TRM2ZEAFL o AN EREZ a2 L

104 Re Bath Glass Ltd. [1988] BCLC 329, A requirement that the court must have regard ‘in
particular’ to the matters listed in a schedule means that the court is not confined to looking at those
matters... Any misconduct of a director qua director may be relevant, even though it does not fall within
a specific section of the Companies Act or the Insolvency Act.”

105 Re Sevenoaks Stationers (Retail) Ltd. [1991] BCLC Ch 164.
106 354 % > 530 180 F 52
07 5 s B 4RILT6 0 T 91-92 o
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(really gross incompetence'®®, incompetence of a very high degree'® ) 45 &_12 % 2 >
FERAREZEA %iip 2 P ffeiidh o FEELZFSF L aOEH A AR
10" (business folly ) & # #HL2 7 ¥ {7 5 (imprudent business practices''') » ;2 Ix
Pl R EAk 2 2 EgE P A FL VR TR LA gL Lk
FEVRNRLBR AT LIGFL I DBERCRLE FRAFT ZH T
WAL EApEEE P

HXoh = 582y 2 mR "W HE- 72475 e pd f?;h 7 iE
AF - EP 2 m LN EAGTL PR BEEF o7 2N TR AR R

RALAGELEE M
ZH EFAIERBZERER L

TEZAZER2ZEE BABRAFPIRLIT I FEARED 20T 0%
RFis%% 1986 LA 2 % 214 15 % 3738 » & REFTEF| - AL FBE Y $jr2
A (reasonable diligent person''®) fifiz ¥ F Preric E P2 L & RirfeR > i
FIAREN2TFTERF UG IR RL A2 F AR 10 A e R ¥
7 Az & "o 4ot Re Grayan Building Services Ltd. % ® > 2 12 Fins » % 2
FrEFRNREEE A gE R ENFELREIRE G T R FRG

Hig g bradopfaas ¥ wizrgelt

108 Re Dawson Print Group Ltd. [1987] BCLC 601.

19 Re Baringsplc (No5) [1999] BCLC 433.

0 Griffin, supra note 43, at 214.

I Re Austinsuite Furniture Ltd. (1992) BCLC 1047.

112 Griffin, supra note 43, at 212.

113 ReBath Glass Ltd. (1988) BCLC 329.

114 Griffin, supra note 43, at 213,

WS #5a» #hix76 F 93-95-

116 Re Pamstock Ltd. (1994) 1 BCLC , at 736, "fell short of the standard of conduct which is today
expected of a director of a company which enjoys the privilege of limited liability."
"7 Griffin, supra note 20, at 214.

18 Re Grayan Building Services Limited, Secretary of State for Trade & Industry v Gray, (1995)
BCLC 276, “It must decide whether that conduct, viewed cumulatively and taking into account any
extenuating circumstances, has fallen below the standards of probity and competence appropriate for
persons fit to be directors of companies.”
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FE2ZAREBAen R EEY ¥ 2 &% > 183 Re Barings Plc (No. 5)
- RO RBRPE R VR CEF AL G AL EHRER DR Z
E IR BTN A Z B F RN TR ARG BT T T EF A

BAEE 0 TR ARG E B ATR R T T RGN R s

e

g BRr HEFS ) TR ERZg P RIFHABLEEF LG
- RREFA O ATRELG - TARAEZEES P - g snhFe £
ZAZEBNG AE - TREEMVIFIHEERAEETZF L R A
1 ”reasonable director” & & B~ iX reasonable diligent person” » ® & ¥ #T A2 £ E M
Foaps 2 A R AR E R EP LY FET FRFRLLARLF K
Folm o P arin MBI FF TR R AR AR A g %
VBAZAREd TOFEA RS TRBROITHABRE R FE R EELE )

S
PATEN -]
=

i RERE

%ﬁﬁﬁ(ﬂmﬂVﬁm)ﬁﬁ%%*Rd%mm%Udm—ﬁﬁ’méﬂ%

A EET2gE @B WELERLEL M F 5 a3 B3R
f&%#ﬁﬁiﬁ&%ﬁé~éiﬁﬁﬁ%6éIB’iégﬂﬁﬁwﬁﬁﬁ’”

EEERHARE P T

BF K P B L FRET R R 0 5 R S it I L AR D

119 'What can be said is that the court, whilst taking full account of the demands made upon a respondent
by his management role, will recognize incompetence in whatever circumstances and at whatever level
of management it occurs, from the chairman of the board down to the most junior director.

120 Vanessa Finch, Disqualification of Directors: A Plea for Competence, 53 MoD. L. REV. 385, at 389
(1990).

121 Griffin, supra note 20, at 214.
122 Re Pamstock Ltd., supra note 116.

123 "Tunnel vision', concentration on the facts of the offence, is necessary when considering whether a
director is unfit.

124 ¥ 3, w52 F 88 o
125 $RA G W RIE 18 0 55
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f& Tunnel Vision z_if * @32l N H3 a4z dp, 2304
¥ 4 &£ 22 £ ®P| & Tunnel Vision 2_ 3§ * > 2> 04 £ & UL 2 FlZ >

FPI% PR E2HEHRERA 25T E

HApEz A A B2 TS HE PR R 0 T B % 2%
FEBALG - RE & LIRS TR LE G EE R IFEE A
Bz peLd o BRI E R rF R T2 (TR RQARESF L
A

LE 2@ N R JIEL AT CHERERAF TR GG EL

-3 ¥R 1EEEFECDDA1986iE* i 4hz H gt

CDDA 1986 & p < #-8.3 ¥ £ (Shadowdirector) 7| 2 if * 2 %8 » (9 i3 %
B354 T£9 3%  (defactodirector) £ F AFF A 4R GF* 148 H 22
2E+ FE (dejuredirector) 2. %W ~EF + FE 2 B 242 5% -

CDDA 1986 % 22 i % ()M > > § ¥ %4 F] e xﬁz}jﬁﬁﬁi 2 A A
BB tffs e  TXRESFORIEZPFEIT  INTFIET > g R g
FoREEA P GEFIBEEEIFZ A BFRERFT AT NG EF L RA
Rz TEE B 1986 & (BLAZ) ¥ 214 E > E X2 BEF - &F R
¥ %775 CDDA 1986 2. 248 > ® & FHP A B A KT 2 27 0¥ 5

Mmoo A REBMA RN FERFH B L FR I EE Y

¥ 2R3 TEBERZE

% CDDA 1986 % 1 ifh % » A g 2 2 %% ¢ 2 FHEEFT 27 F A

# JL 4 (receiver of a company’s property ) ~ £t & ¢ 3L 4 (insolvency practitioner )

126 Griffin, supra note 20, at 224.
127" Re Hydrodam, BCLC 180 (1994).
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¥ — # Re Continental Assurance Ltd.'** %

7/

AR X FEof2E3F A A RAEfRSE PGy el o V-
PEFE YRR FAPLPFEFER Y DE RGP GO PRE -
AWAEY FR2ZHPF X EEE E¥ o g ERLant fri e

¥
FIL ALY 2 75 &R YERBEXPFLZ 6FEZ AR 24 XA

=

B 2f2 2854 o
% = 3% Official Receiver (Appellant) v. Wadge Rapps & Hunt (a firm)%

Pantmaenog Timber Co Ltd. 2> @ *% 1997 & iz 1k % %5 > 3% 1999 & 4872 Fo g

~

FIAE AP RERA PO RF AT LTEEFE 4 o Andrew Hay & 3

HAPET RN 1997 £ 120 fp2 2P F 2B H BB wEfe
GoPEETFAGYE R I NPT RAR - FRFAE AR NED LG
Pz A AR FER P2 g3 kdr 0 B ¥ Andrew Hay < 3 7 # 8

122 CDDAsl.

129 Re Gower Enterprises (No.2) (1995) 2 BCLC 201, “a disqualification order within s.1 must contain
a disqualification from acting in any of the capacities a) to d) set out therein. In so holding, though
disapproving the then normal practice of only referring in the order to capacities a) and d).”

130 Re Continental Assurance Ltd., BCLC 48 (1997).
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5z & CDDA 1986 22 =ac%
-1 21§ z _..»%‘n“'

% CDDA1986 > 3%i2 sl (1)~sll (1)~s12 (2) Fix=2 ¥ 7|5 4 f2a%k &

P
PR FRARFRRART A AR FRME S A RRE Rk

LARYEEFIHEPEEEFHOREL FH AR sl B0 AR
RIFRPEFET O F) A WMER £ @42 £ ¥ F % (director oracompany ) »
F A #74 (receiver of a company's property ) ~ i B # s FWEA LW » F M &
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(insolvency practitioner ) o @ “F B § 4 F ix L fF L & GHF LY R
(management ) 3% ¥ & 0 5 Bk ih4 Foan % IMA £ Fg 2 ERE 4
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LER R v. Campbell % ' - 2134 A BEREN - S HOPHE

T A B ehg 72 (the management or certain specific aspects of a company activity ) »

o2 A MG SFEESV-PEENS EFEY FHRA Y oo g 2E

7%+ (central management of a company ) > @ = FAHS 7 o~ A3 Y F B2 E
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B R Z AR e b hd Y RINTERF AP ERFE §

131 CDDA 1986 s1(1): In the circumstances specified below in this Act

a court may, and under sections 6 and 9A shall, make against a person a disqualification order, that
is to say an order that for a period specified in the order—(a) he shall not be a director of a company,
act as receiver of a company's property or in any way, whether directly or indirectly, be concerned or
take part in the promotion, formation or management of a company unless (in each case) he has the
leave of the court, and (b) he shall not act as an insolvency practitioner.

132 R v. Campbell [1984] 78 Cr.App.R. 95.
133 The Court of Appeal said the trial judge had been 'entirely correct' to:

(1) direct the jury as to '...the difference between managing certain specific aspects of the company's
activities, such as production, sales, trading and the like, and the central management of the affairs of
the company, that is to say the matters normally undertaken by the directors or officers of the
company.'

134 Campbell, supra note 132, at 985.
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S 1d. at 985.

¢ Re Market Wizard Systems (UK) Ltd. [1998] 2 B.C.L.C. 282.

7 Id. at 144.

138 74 at 963.

139" Commissioner for Corporate Affairs v. Bracht [1989] 7 A.C.L.C. 40.

140 1d. at §47-48.
141

1

2

1

w

“the concept of "management" for present purposes, comprehends activities which involve policy and
decision making, related to the business affairs of a corporation, affecting the corporation as a whole or
a substantial part of that corporation, to the extent that the consequences of the formation of those policies
or the making of those decisions may have some significant bearing on the financial standing of the
corporation or the conduct of its affairs.”
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f LA iR L 2 © & Re Sevenoaks Stationers (Retail) Ltd. % 150, 52 pa s d
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142 CDDA 1986, s2(3): The maximum period of disqualification under this section is—(a)where the
disqualification order is made by a court of summary jurisdiction, 5 years, and(b)in any other case, 15
years.

143 CDDA 1986, s3(5): The maximum period of disqualification under this section is 5 years.
144 CDDA 1986, s4(3): The maximum period of disqualification under this section is 15 years.
145 CDDA 1986, s5(5): The maximum period of disqualification under this section is 5 years.

146 CDDA 1986, s6(4): Under this section the minimum period of disqualification is 2 years, and the
maximum period is 15 years.

147 CDDA 1986, s8(2D): The maximum period of disqualification under this section is 15 years.
148 CDDA 1986, s9A(9): The maximum period of disqualification under this section is 15 years.
1499 CDDA 1986, s10(2): The maximum period of disqualification under this section is 15 years.
150 Re Sevenoaks Stationers (Retail) Ltd. [1991] Ch 164.

151 %(1) The top brackets of disqualification for periods over ten year should be reserved for particularly
serious casesThese may include cases where a director who has already had one period of disqualification
imposed on him falls to be disqualified yet again. (2)The minimum bracket of two to five years
disqualification should be applied where, though disqualification is mandatory, the case is, relatively, not
very serious(3)The middle bracket of disqualification for from six to ten years should apply for serious
cases which do not merit the top bracket.”

45



T, WAL L ReEEAARS ¢ FEREDRRCHFL 62 10£ 0 F
TEAFET PR LER N PHELD EHG LIRS P RETEFL A
v BFE e ¥ b b Hollier %> > F £ 4 R d 1 A A-tadhr ihs6 4 £
3R VY AT ET M S8 LN A S AERL P

¥ &3 & Secretary of State for Trade and Industry v. Griffiths % % » & a4~ %+

i

ARDPFFEFELEIFALHE S HATARDT LA F R EAT F A
B> UBEARGLIFEIFHARD G FRAEDETRE ~ Pk 6]
el AR ERE A B TRARTARDPE A & R
Fh oA PRA T ERTOAET R L REY R AT O R T
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B A %4527 B9 (general character and reputation) % & % ' ¥k S %%
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i

deterrence ) »c% % jE 7 o F iRz =
= P er1> CDDA 1986 % 2000 & » X734 B2 4 £ 22 B2 % K35 (Compensation order

and Undertaking ) 2. 2> M{lf>r 3 o Fl i E L ERF s X34 T o

12 % 5 a5 w4hir 760 F 141 o
153 12006] EWHC Ch 1804, 958-59..

134 Re Westmid Packing Serveices Ltd, Secretary of State for Trade and Industry v. Griffiths [1998]
B.C.C. 836.

155 “We do not consider that it would send out a wrong message to fix the period of disqualification by
starting with an assessment of the correct period to fit the gravity of the conduct, and then allowing for
the mitigating factors, in much the same way as a sentencing court would do. It would not however be
right to allow the question whether a discretion is likely to be exercised under s17 to come into the
calculation at all. That question should be considered separately after a period of disqualification has
been fixed.”

156 «A wide variety of matters - including the former director’s age and state of health, the length of time
he has been in jeopardy , whether he has admitted the offence, his general conduct before and after the
offence, and the periods of disqualification of his co-directors that may have been ordered by other courts
- may be relevant and admissible in determining the appropriate period of disqualification.”

157« the director’s general reputation may be relevant on questions of the appropriate period of

disqualification.”
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158 CDDA 1986, s15A(3): The conditions are that—

(a) the person is subject to a disqualification order or disqualification undertaking under this Act, and
(b) conduct for which the person is subject to the order or undertaking has caused loss to one or more
creditors of an insolvent company, or a company which has been dissolved without becoming
insolvent,] of which the person has at any time been a director.

159 CDDA 1986, s15B (3):

When specifying an amount the court (in the case of an order) and the Secretary of State (in the case
of an undertaking) must in particular have regard to—(a) the amount of the loss caused; (b) the nature
of the conduct mentioned in section 15A(3)(b); (c) whether the person has made any other financial
contribution in recompense for the conduct (whether under a statutory provision or otherwise).

160 Re Noble Vintners Ltd Secretary of State for Business, Energy and Industrial Strategy v Eagling
[2019] EWHC Ch 2806.

161 “It is also a single regime designed in the public interest to cover the entirety of the conduct for which
a director might be disqualified. That points, so far as is legitimate, to the most flexible possible
interpretation.”
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162 “What is essential is that the misconduct has "caused loss" to a creditor of such a company.”
163 Re Noble Vintners Ltd., supra note 160, at §26-36.

164 CDDA 1986, s13: If a person acts in contravention of a disqualification order or [disqualification
undertaking or in contravention] of section 12(2) [, 12A or 12B], or is guilty of an offence under section
11, he is liable—(a) on conviction on indictment, to imprisonment for not more than 2 years or a fine, or
both; and (b) on summary conviction, to imprisonment for not more than 6 months or a fine not exceeding
the statutory maximum, or both.

165 CDDA 1986, s14: (1) Where a body corporate is guilty of an offence of acting in contravention of a
disqualification order [or disqualification undertaking or in contravention of section 12A][or 12B], and
it is proved that the offence occurred with the consent or connivance of, or was attributable to any neglect
on the part of any director, manager, secretary or other similar officer of the body corporate, or any person
who was purporting to act in any such capacity he, as well as the body corporate, is guilty of the offence
and liable to be proceeded against and punished accordingly. (2) Where the affairs of a body corporate
are managed by its members, subsection (1) applies in relation to the acts and defaults of a member in
connection with his functions of management as if he were a director of the body corporate.
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FlEL 42 P iadl eand o7 2 0 B g ok - S fa B2 boar 168,
T #.iﬁ%‘uf?ﬁ’y:%}ﬁf’aﬁ’? B2 ARDVFRZRAL o LERTEFLARAIAT G
]t o i CDDA1986s8A' s 11 & fintd # 4 5 i 4 - A7 w
LR 5 EMER T S r‘{ﬁ/ﬁ“ 2 PR & Tik 4 ¥4 | (toceasetobe
in force ) o fri s bl *h LFFE HARR - R o ZiE S 2 IE & FR AR A FRnE

A FAM o G N R REREL Ao FAALES fy0 170 v

166 CDDA 1986, s15 Personal liability for company’s debts where person acts while disqualified.

167 CDDA 1986, s15: (3) For the purposes of this section the relevant debts of a company are— (a) in
relation to a person who is personally responsible under paragraph (a) of subsection (1), such debts and
other liabilities of the company as are incurred at a time when that person was involved in the
management of the company, and(b) in relation to a person who is personally responsible under
paragraph (b) of that subsection, such debts and other liabilities of the company as are incurred at a
time when that person was acting or was willing to act on instructions given as mentioned in that
paragraph. (4) For the purposes of this section, a person is involved in the management of a company if
he is a director of the company or if he is concerned, whether directly or indirectly, or takes part, in the
management of the company.

168 £ 3 gy 5 H 3522525 F 107 o

169 CDDA 1986, s8A(1): The court may, on the application of a person who is subject to a
disqualification undertaking—(a) reduce the period for which the undertaking is to be in force, or(b)
provide for it to cease to be in force.

170 Secretary of State for Trade and Industry v. Jonkler [2006] B.C.C. 307:

“On an application under s.8 A the court should treat the statement of agreed facts on the basis of which
the undertaking was given as binding on the applicant unless either some ground was shown which
would be sufficient to discharge a private law contract or some ground of public interest was shown
which outweighed the importance of olding a party to his agreement.”
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17l CDDA 1986, s15C: (1)The court may, on the application of a person who is subject to a
compensation undertaking—(a) reduce the amount payable under the undertaking, or (b) provide for
the undertaking not to have effect. (2) On the hearing of an application under subsection (1), the
Secretary of State must appear and call the attention of the court to any matters which the Secretary of
State considers relevant, and may give evidence or call witnesses.

1”2 CDDA 1986, s11(1):

It is an offence for a person to act as director of a company or directly or indirectly to take part in or
be concerned in the promotion, formation or management of a company, without the leave of the
court, at a time when any of the circumstances mentioned in subsection (2) apply to the person.

173 CDDA 1986, s17(7): In such a case and in the case of an application for leave for the purposes of
section 9B(4) on the hearing of the application whichever of the [Competition and Markets Authority]
or a specified regulator (within the meaning of section 9E) applied for the order or accepted the
undertaking (as the case may be)—(a) must appear and draw the attention of the court to any matters
which appear to it or him (as the case may be) to be relevant;(b) may give evidence or call witnesses.]

174 (1) Rwamba v Secretary of State for Business, Energy and Industrial Strategy [2021] BCC 184
(‘Rwamba’), a decision of Miles J - a leading case in this area. (2) Sherling v Competition and Markets
Authority [2021] EWHC 2463 (Ch) (‘Sherling’), a decision of Eason Rajah QC.
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176 Belcher, supra note 93, at 390-91.
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178 Belcher, supra note 93, at 390-91.

179 Id. at 399.

130 1d. at 409.
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Rwamba v Secretary of State for Business, Energy and Industrial Strategy [2021] BCC 184.
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EX F SRR & e SIS R0 & b S S R Ip 187,

182 “The authorities show that the public protection policy underlying disqualification orders has two
strands or aspectsOne is removing the risk of the disqualified person harming the public through the
repetition of the corporate misconduct or abuse which led to the order. It does so by taking him or her
off the road for the duration of the order. The second aspect is deterrence. Directors may be expected to
maintain higher standards of corporate conduct if they potentially face disqualification for falling
below them.”

183 Rwamba, supra note 181, at §40-42.
184 Secretary of State for Trade and Industry v Vane [1998] 1 BCLC 259.

185 «As regards the company of which the applicant is to become a director, the court must consider the
nature of the company’s business, the size of the company, its financial position, the number of directors,
the number of its employees and creditors and so on. and the risks involved in the company’s particular
business so far as it can make any assessment of thislt must also look to see whether there is a potential
for the matters which were held to constitute unfitness to recur.”

186 Secretary of State for Business, Enterprise and Regulatory Reform v Kluk [2007] EWHC Ch3055.

187 “In the balancing process the degree of seriousness of the misconduct on the part of the disqualified
person who is applying for leave is relevant. The relevance seems to me not to rest on the notion that, if
a person's misconduct has been serious enough, a refusal of leave serves him right. Rather the point is in
part that, in the case of a person who has misconducted himself seriously in the past, the risk to the public
of him misconducting himself again if he is granted leave is greater than would exist in the case of a
person whose misconduct was less seriousA different aspect of the same point is that, if a disqualified
director whose conduct has been significantly bad is seen by others to have been granted leave by the
court to continue as a director of another company, the deterrent effect on other directors will be
weakened.”
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188 Rwamba, supra note 181, at §48-49.
189 Sherling v Competition and Markets Authority [2021] EWHC Ch 2463.

0 Id. at §33-35.
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Rwamba, supra note 181, at §51.

192 74, at 920.
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193 Re Gibson Davies Ltd [1995] BCC 11.

194 Rwamba, supra note 181, at 51.

54



LR A TR B Rt A2 Qi d REE AR

U R nFE e 7o RAERAR SR B ] F R e EEEE
sk o o i%ﬂ%ﬁﬁpﬂ@fﬁé‘é&ﬁﬁﬁﬂiﬁﬁéfiﬁﬁﬁ
(balancing exercise) » ¥ 3 Jg 4% /83 » X FE T A g RHE N /B FRAAPE ¢ [E R bt

ERFL DR B ZRERETNI AT IRFEHFET 0 B FV A
FTRF - FLFRS R EENASERAFT BT ERWD T F R
%iﬁﬁiiiﬂiﬁﬁﬁﬁéﬁﬁiéﬁ’ﬂiﬁf*ﬂﬁim—ﬁ@%’%
FARBEFLIAIEPEEFREY §I M7 § Fa8-H7T 2 BAF

TR PR et YRR T RE R E P o

55



SrF

$- & #

e

DPENEES B AL 5 1)

s
~

3
ol

AEIBRUERMIEY L FEARIBRALL Lo f:é$ﬁ“’
AR ER AR LD FPM  RARE LT HR

BoBE#NEI SFIRNAVE 2 G ARAPMEETH A

p 2001 #%f4% (Enron) 23 3 2B A2 7PRAF - - dhgd s £ /E
%2 % % f ¢ (Securities and Exchange Commission » & # SEC) & - & 7w J&
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#1] 2 2 Securities Enforcement Remedies and Penny Stock Reform Act of 1990 ( = #i

DS g gpare et g s B EE AT RS FRRE A EHE AT RS R

196 .S Securities and Exchange Commission, About the SEC: What We Do, available at
https://www.sec.gov/about/what-we-do (last visited on Mar. 1, 2023).
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#]4 (Temporary Restraining Orders, TROs) 12 &3 AP F7 » F B3 7 A

44 (asset freeze order) ' § 1 B R F A H 2025 (£ 8 H e HEEA

Z_ig* & 2 -E % 7 if i (substantial unfitness ) # *% 5 7 if = (unfitness ) >

A frme FE R4 2 SECE A k- 2 &3228 -SECHiE+7

E
FiEz Rt gRERapI e JECERLAFEASPF DEALIZLETAR

197 Remedies Act, Pub. L. No. 101-429, §§ 101, 201,104 Stat. 931, 932, 935(1990),

8 15U8 Code § 77h-1(a). 3% 4 ok EFRLFHERFT L - D& RPAG TR
19915 U.S Code § 78u-3(f), Sarbanes Oxley Act§1105, Securities Exchange Act of 1934§21C(f).
20 1578 Code § 77h-1(f).

211578 Code § 78u-3(c)(3).

202 Stephen M. Culter, Director, Division of Enforcement, Speech By SEC Staff: Remarks At The
Glasser Legal Works 20™ Annual Federal Securities Institute (Feb 15, 2002), available at
https://www.sec.gov/news/speech/spch538.htm (hereinafter “Cutler O&D Bar Remarks™)
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fRo B E R RGIFNF B 2 2 JFREARE 0 IOVAPM R AR bl R YA AT
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% — 2 SECv. Shah.”"

F_L

SR RN HERE T LR ARPRY B THFSAGE
( substantial unfit) ;> 5 ﬁ Jayne W. Barnard #7# 1 e0> & % Pl (the six-part
test) 2075 = AR B 2R E L ATER T 0L LR 1T A AT 0 dB e PR RN g T A
FOAFE - FEF AL FT 2N F o p R4 Shah kA F BRI IRE & oD

B AT R AL BT AREL D F AR § AR

203 DOREEN MEINCK, JAMES HAMILTON & ANNE SHERRY, RESPONSIBILITIES OF CORPORATE OFFICERS
AND DIRECTORS UNDER FEDERAL SECURITIES LAW § 807 (Wolters Kluwer Legal & Regulatory U.S.,
2014-2015 edition).

204 SEC v. Shah, No. 92 Civ. 1952, 1993 WL 288285. (S.D.N.Y July 28, 1993).

205 Jayne 1. Barnard, When Is a Corporate Executive "Substantially Unfit to Serve” , 70 N.C.L. REV.
1489, 1510 (1992).
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% = % SEC v. Patel.?’

Patel ¥ MHAFRF LR kb2 - 0 &Y o F Rl maniirdt
R4 FF 0 L7 it (the likelihood of future misconduct ) 2. & i X &
5 E &2 7% R Patel 3¢ o F iR PV bl B - BRA
FORTIHE A B GRE e p e lkE CSEC KT EE YA JIE oA 2R T iE
CORE N S NS 3 B ICRE 3D L e E\'"ﬁ F_ TR jo (recidivism ) | >t v Af
J BV —E@%i?ﬁﬁfﬁ Fitz gk L H R At ahrcfr B g2~ o Patel % 7¢ i
BRLH FRT B EAFE S @ SEC AR BRLIEAPFRD

b i 3142 SEC *t 2002 & 44 fR2%530 & 15 2K i3 2 208
% = &% SECv. Farrell*”

AR ERRE AFMETAREAR B AT B d LR

’1"’*

(a hierarchy of options ) # F & * o j¥ % 3 & ] 7 A limited-term corporation-
specific suspension order » £ ¥|# B/ 2. A permanent comprehensive bar order > &
ERF?OENGI P AZRTEHEI P2 FE L > a R E TR )

5]

2o oer Frhgdafez kTaLiz e ¥ 4220

|lo
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‘~4<§+»
‘M‘v

206 SEC v. Patel, 61 F.3d 137 (2d Cir. 1995).

27 Id, at 141.

08 3 iz W17 F 77 0

209 SEC v. Farrell, No. 95-CV-6133T, 1996 WL 788367. (W.D.N.Y. Nov. 6, 1996).
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EIE AR AFTAD ST e SECHEFRIAAE - 2P Au; 1 £ ¥

& ¢ (Corporation Finance ) ~ 5732

% %~ +7 (Economic and Risk Analysis ) ~ 34
- (2" 44 /7 > Enforcement ) ~ # 3 (Examinations )~ % % % # 3 (Trading and
Markets ) ~ 4% # 32 (InvestmentManagement) ¥ » &2 &2 # 7 FEAPM 4 5 1

FERF 5 1 E 2EE 2

¥ - 4 SEC# (73
SEC #H {FNME =30 d ~ 1972 & » IRV 2 HiE A AT e F BZNE S

2 FREEDRE T e BN & SEC 2 FrAES ¢ F A ER A (civil

enforcement proceedings ) » X @ #* #H A X E RN F/E & (FICARF 0 SEC #7v7 & #

EEBE2 Y HE T AF 413 (civil sanction)
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SEC #w ¥ > AP o B FEFF > » F IR ;2 3% (United States Department

of Justice) k% F (U.SAttorneys) 7 Ax3F2 Fd > 11478 o 5 o
- P AFHRFAE I FRELINFFR

EAEARA Y 0 SEC w2 g R # Z£414 (injunction) » ¢

R A Vi
ﬁﬁiﬁﬁ,#\j{ /z‘f’f,‘ai i’*

o SEC PP AL ARG L~ F B

2w i ABRERZAE - AT EP] 4 2 5P 7 AL SEC #Hin
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FFECEL FE A28 200 g SEC ¥ & LAF R (civil money

a2

enalties ) 4ozt #7118 5924z (disgorgement ) o 7% & T » £ B L=
p gorg

Rizfam b Bl AR RASLE O FENETA (bar) o 7 TR 2 TR TR

- P #FrcfB (SEC p 2 7R

Bl K SEC § & TG 304 PRI T R E A A et
2B 0 SEC enfFpcAe B # F ¥4 5 7502 F (Administrative Law Judge » ALJ) -
TSR EREFES RN L 2 AR AR Y > SECF Mk
G Ap¥ A # 0 &4 (Cease and Desist Order) 12 ik H £ ub f #5807 5 > 24
& TR e T~ Hiesl & s sp (revoke or suspend registration ) ~ 2k $ iE L F
@w’HAMiﬁﬁMWﬁ@—ﬁmﬁ%ﬁé:iﬁﬁﬁ;sm: R
BAEEL2FETENGEA Mo 25 AETRGFRA N TR > ¥ A SECT

Y2 AFFIRE B AR R R B R TR R F o a PR e

iR e BT 2 - A o
FZ P LR NP

5 SEC 2020 & A 4F 2 #777 : SEC 374 % 17 85 4R A5 {of2 > 5% (settled
matters ) f#;& > & SEC 7AgpFE 3 A B k4o > 1Y xﬁ'—g:};?-‘ﬁ i
SEC erfl 5 21 JEp % » SEC 4 h LS fofd S pfpn2 L8> “T AR 2R
FipE S AP AW E AR A Z A EP IR UEREREFLERF o
2022 # B AL A 2 0 F 462 e mnE st SEC PR AR A A T
= 2 #4242 A (standalone enforcement actions ) ;> @ 169 # 7 4345 SEC ~ 2| %

TAMER T B R E A RS a & 225 7z A (follow-on administrative
I

219 NICOLE BACKER ET AL., THE SECURITIES ENFORCEMENT MANUAL: TACTICS AND STRATEGIES, at
186-187 (American Bar Association; 2nd edition, 2007).

211 U.S Securities and Exchange Commission, About the Division of Enforcement, available at
https://www.sec.gov/enforce/Article/enforce-about (last visited on Mar. 1, 2023).

212 SEC Division of Enforcement, 2020 annual report at 14.
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proceedings ) ; 23 ¢ B SEC F = 2 5u3t Tk > & - & & SEC #dz2 2 56 <

FR7E e 600-800 2 F o XA T e SEC 2 3B & ¢ ¥ g (¥4 SEC
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BEP2AE S ARHFZAERLED G o
% = 3 SEC 2 #*31%:8

SEC B2z %2 ~ & 2 2 % 72 % (Blueskylaw) #4873 & ~ 2

4 2 FEEH é#ﬁ *s (enforcement action) » SEC ¥ i ZE Wz 7 K XE X E ¢

o

BER T RS RBAEY L GH AL AR I TP FERY A

ALR ~ Wz ¥ R R AT #41 4 (civil injunctive actions ) ~ £ F AzsFA

Y

&
21403}?;’3_7‘@,.% SERZZEEXLLAAME L Z N TN FHFF S 0w SEC i

%!JAV\OE?';(J

i

fRAERGEE Aoy o 220 SEC 2 @RI d ~ 1990 £
1990 & Remedies Act #] %% » B2z X /2 ¥ & 324 SEC Pz 4 (explicit
provision) 4, & F 4 4R 0 ¥ i B Fi2 R F G T {4 (equitable power )

25, % 4 SEC & = e 56 #/FF >~ 54 100 B A £ 51 FF 4 4] 84 20
M t Remedies Act *5 {7 2 o Pr#p 2 3% % ;2 24k 4] 2 15 217 » SEC ",% CRENEN. o
injunction * > {FREFAFREUZ FREZR AL BIAFRBABLEZOFE
FAEEA S ke S BER G & 2002 £ 75F 2 kA SEC { AL I
B RS SECV AR Il ZF L EEgm A 8gEayd o < 2008
EEE G R A AN TR AR A T AT RepEd

Dodd-Frank Wall Street Reform and Consumer Protection Act ( ' ™ #§ - Dodd-Frank
Act) %7 427 (e B2 Uk RS 20 SEC «+ ATH 1T 3 5 29 0L PR R T

e Rl & V;\“ﬂ ( whistleblower ) mﬁ%/ﬁa 2R

213 Addendum to Division of Enforcement Press Release Fiscal Year 2022.
214 NICOLE BACKER ET AL., supra note 210, at 3.

215 NICOLE BACKER ET AL., supra note 210, at 211.

216 Cutler O&D Bar Remarks, supra note 202

27 The Insider Trading Sanctions Act of 1984, Insider Trading and Securities Fraud Enforcement Act

of 1988.
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REZ BB AIREYE T ST IRAE AR _SEC B AFEAER
A2 P SEC 2 A Ik R~ PRETAHNE > U2 FERERIoPEGFTE -
Pt FALRAESLEE SEChmERPZEE B3 P ERTERPNINZ A
PR AR S o #r 8 o A AR A R AR FEALS A - K2 LB 2 AP MK A

HE-E AT £
¥ -3 SEC e 442 A

BAEARE S SECHzEdP i > "I fRAFEF2ZRY > 5t SEC
2008 £ 4 #;2 £ & (Enforcement Manual ) #& i { fw& 42 F 38 » 7 AP
FELORELIP SRR LS FEREREDSEC P A | e
WP F R SEC EAvwAkd BiLA A @B AR SEC 7 4P

BN s TR E R A (Wells Process) | 3 & 4 24235 o
BAEAFH2EF2HR IR LBFUNF R HT R EFAPHRT2Z A T
LI I IR ) F 2 BB P a2 AR €4 SEC iR B-is
7 2 12 2% (recommendation ) > & SEC 47§ F w2 Fafidc X £ 2720 > &\ B fx

SEC i $2 fAscfefi 5 b ¥ J frfdz Ry " AT A F R Loz &3k -
¥ - 3% SEC 2 L R

SEC 2. A A" Xkih2r F A3 5 B2 X2 R348 > 64 Securities
Exchange Act of 1934 ¥ % 21(a)i 2! » 12 2 Securities Act of 1933 ¥ 1% 20(a)

g 2200 3 2% 2 d SEC#;2 £ B (the Commission’s Enforcement Staff, —~

218 SEC Enforcement Manual 1.1

219 15 U.S Code § 78u(a): The Commission may, in its discretion, make such investigations as it deems
necessary to determine whether any person has violated, is violating, or is about to violate any
provision of this chapter, .... The Commission is authorized in its discretion, to publish information
concerning any such violations, and to investigate any facts, conditions, practices, or matters which it
may deem necessary or proper to aid in the enforcement of such provisions, in the prescribing of rules
and regulations under this chapter, or in securing information to serve as a basis for recommending
further legislation concerning the matters to which this chapter relates.

220 15 U.S Code § 77t(a): Whenever it shall appear to the Commission, either upon complaint or
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Aok 5 RFE SEC USR8 L 300k - L2 A 37 ¢ oipen F e (A rok
F oA Rz 4d i TR © P auEik (recommendation) ¥ SEC 3 34 2

FEa A e AP ¢ 7 RLPER Y 22 X SHE L ET P

% SECA R € &40 4 R eRlgtanma T3 3R 4 22 26
IR 2 g% 4 (referral ) ~ BEMATHE ~ o o & p 78 % 2482 (self-report ) ~ 3 F
Az g MG 2P MR w R R R TR T g B B o SEC

Higpsp b g B kY 3r2 g3 272

—r #

T e
MR BRMARARA N ARG Yo § SEC ReLAR A FE o 2t g4

‘,‘1

L
NAEREIFE A S ENEE AR ELARAE CHRT AL BPA

Fi A 4~ SEC 2 8k 42 A 24
FIH BAAERLE
%- P #%# & (Preliminary Investigations )

AR AR L R €3 4 " 22 5 (informal ) ; 8¢ T 4- 4 (Preliminary )

otherwise, that the provisions of this subchapter, or of any rule or regulation prescribed under authority
thereof, have been or are about to be violated, it may, in its discretion, either require or permit such
person to file with it a statement in writing, under oath, or otherwise, as to all the facts and
circumstances concerning the subject matter which it believes to be in the public interest to investigate,
and may investigate such facts.

221 NICOLE BACKER ET AL., supra note 210, at 39-40.

o RERY R EERe %‘« (self-regulatory organizations, SROs ) +4r Financial Industry
Regulatory Authority (FINRA) ~ & % % “rfpfie & » H ¢ £ 403 32 2 5 ~ B> M2 EHL
EAPL A M TR -

223 U.S Securities and Exchange Commission, Tips, Questions, and Complaints, available at
https://www.sec.gov/complaint/select (last visited on Mar. 1, 2023).

224 See, Treats Intern. Enterprises, Inc. v. SEC, 828 F. Supp. 16, 19 (S.D.N.Y. 1993). (“That general and
exhortatory language does little to limit the discretion of the SEC in determining to investigate a
particular case; it requires that its discretion be exercised on the facts and in good faith. Such a
"standard" is not judicially manageable: to apply it would require a plenary review of not only the
particular facts but such intangibles as the commissioners' experience, the allocation of agency
resources, the status of related investigations, and the like, in clear contravention of Congress' decision
to confide the investigative determination to the SEC”.)
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i A LIPERY N%E E 25 A0 Fa & % 2 (Matter Under Inquiry > MUI ) |

FERLFEALMUIEATRE- AL THAFE o Do e -
AEFILMUL BT o2 to kX FE AT EFES MR LR

R

BORABETRAFRLBUIASFTLT SHEBINF LR EERE Y F P LR

£l

e

AR TRM-MULEG~ SEC 2 p 388 % s it B a3 Taagse 2
PAER AR P DL RFERAERES P2 %% (rank )0 AT R doi § s

PR AR o 0L RER AR A REER LA dk o B TR

FRNER DR R ST OR AT A S ke bl BRPpP 2 %2

#-fFag 2 T 2 R A % (National Priority Matter) | § 4 fiz® = staffattorneys

At \A A2 w7 ALap He2in X 3 (Informal Investigations ) 2. A

Bl A B enA PR AT FiE AR R AN B4 AR

25 17 CFR § 202.5.

26 4Rizsk (2014) (@ b Abr—3k p 2 % Civil penalty 4R 2 BB ) (? L2 F3e)
2318 > F 87~

227 SEC Enforcement Manual 9 2.3.1 (“(1) whether the facts underlying the MUI show that there is

potential to address conduct that violates the federal securities laws; and (2) whether the assignment
of aMUI to a particular office will be the best use of resources for the Division as a whole.”).

228 NICOLE BACKER ET AL., supra note 210, at 46. See also SEC Enforcement Manual § 2.3.2
(“Investigations are opened in two ways: (1) the investigation is opened when a MUI is converted
to an investigation, or (2) an investigation is opened independent of a MUI”).

229 SEC Enforcement Manual 4 2.1.1
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F 3 Z 5 4174 (self-enforcing ) #4431 ﬁi PR LT
e AL R E > @i Plep b sSECHZ AR EEFILR €
Z_ 1 ;%3248 (Formal Order) 4-7¥ 2% @ £ » B ) /5 5= SEC 2% 5 =

Wl Rt FPg o 3 g BN AT o T A2 R L ARE

#7% % 2009 & Mary Schapiro 2§ E P £ 28F| L R 4E > (8 KRB JEd | =4 F 0%
= FBTT P4 0 £ F 02010 £ Dodd-Frank Act % 7 15 » { AP~ 7 i Feihst
BE gz W BP0 p s SEC 2 R I Ao pid 2o

$= P *§#42AF (Wells submission )

RERARE A YT ERIF A N972 Eih- piERIEL L B2 d piE R

-n\y

4 B John A. Wells % A 2433 A o % SECH 2 iz H TR LMD
AAFEFFELXAAMZ R fn TR RN SEC L 25 HEpmpw
AR ARG R R AR SRR RBAET LAk SEC #2- E e &
B B P A e 3 B cn At RS A B 4 A SEC B R g R L
FTREDRNHZARLZFTF 2 ERE > ¥ G SEC F AT e 425 it
AEEA T2 ER 2T E 0 # SEC U A A7 L X AR 2 L

230 NICOLE BACKER ET AL., supra note 210, at 47-48.
21 Meinck, Hamilton & Sherry, supra note 203, q 2.
232 Meinck, Hamilton & Sherry, supra note 203, § 802.

233 See Report on the SEC’s Advisory Committee on Enforcement Policies and Practices (June 1,
1972).

234 17 CFR § 202.5(c)
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B &4 R B BRI AR o § R4 AER 2 B2 b7 SEC #1534
BT BRZp A4 B A A E 25U - BPREREZANE L BRIN T
AT A TR ¥ SEC X EADBRHZRNAAZ P02 2 LR - Ebla
TORMAAATERTEZ A RGEF % 2L SEC #Tordl# 2 F & B £ (principal
target) @ 4 =t & P #& (peripheral target) P¥ > R4 & A 7 HiE = f 27485 IR
HEARNFLEERPEF L2 EH -

H2 AR AR BEBREFEE R @80 T 2l 5o ) (Wells Notice) » £ 3
BAAET > ABPN F o3 oA L gERSEC L B € v i adidcsn
FPHREFANEPRAFRERFIFEFFA 0P T A TEEFTE 08 F A T w2
M2 SECH M Fmrsd I e 2 S FERATE ERI AN LA
FRmo AL e Rk tpg -

¥z P @ SEC £ R € #12#3k (Recommendation )

% SECH iz meidahzppe @S AM2R2FE T8 A
BRAL AN efEpF s ¥ ue SEC £ F € 48 ) T 23k ( Enforcement

Recommendation ) | & B~ {5 4§ #42 AR R RRATAT R

N

FE2ZFfERU TFLITRBRFZHNEFHBT ABFER AT FDMARS & TR
Beld % 4o 3 ARERA - L MFUZARA T e RS 2R 2 2 8
R PAGMN B A P A R WF o B R ALSEC # AR
o MHMAE A A T FRLL EABME S ock: BT T s wmp SEC 14

Foflz e A FFARYIREL BARAS oy o
¥ = 3 SEC ¢hi7 s 42 B

$-4 £ LR

235 SEC Enforcement Manual 2.4
236 From private investigation to public enforcement actions.

237 NICOLE BACKER ET AL., supra note 210, at 185.
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233 NICOLE BACKER ET AL., supra note 210, at 326.

29 E.g., Gary Lynch & James Liss, The Securities Enforcement Remedies and Penny Stock Reform Act
of 1990, 23 ANN. INST. SEC. REG 1, 2 (1991).

240 See Louis Caldwell, 4 Federal Administrative Court, 84 U. PA. L. REV. 966,977 (1936); Roland
Redmond, The Securities Exchange Act of 1934: An Experiment in Administrative Law. 47 YALE L.J.,
622, 636-637 (1938).

241 Latham & Watkins LLP (2022), SEC Investigations: A Guide for Public Company Directors,
Officers, and In-House Counsel, at 15https://www.lw.com/admin/upload/SiteAttachments/SEC-
Investigations-Guide-Second- Edition.pdf
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243 Federal Rules of Civil Procedure.

MBI AP R AL 6 (2005) EFR IO FAIREHER APM B Y 0 Aol
REIREFTF R 150

245 Administrative Procedure Act, 5 U.S Code § 556.
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B] SEC # 7 2B 23% 4 #4282 5 & % $ 7_(Final Decision) 2% @ 3% & %

FERTILEFEEIIRA 2 FF 4 I LG SEC F

26 17 C.F.R. § 201.360(a)(2).

247 U.S Securities and Exchange Commission, Office of Administrative Law Judges, available at
https://www.sec.gov/page/aljsectionlanding (last visited on Mar. 1, 2023).

248 17 C.FR. §201.411(a).
249 17 C.F.R. § 201.360(d)(2) .
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- P @ = 1990 & % : FEFRES A (consent decree)

250 3R TR 130 F 48 o
21 KPMG, 2001 WL 47245.

252 See, Dhaivat Shah, The Care and Feeding of an SEC Cease-and-Desist Order: The Commission
Defines Its Authority through In the Matter of KPMG Peat Marwick, LLP, 25 HAMLINE L. REV.
271,276 (2002).

253 See, e.g., Securities Exchange Act of 1934 § 25(a)(1), 15 U.S.Code. § 78y(a)(1); Securities Act of
1933 § 9(a), 15 U.S.Code. § 77i(a).
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254 Philip Berg, Unfit to serve: Permanently barring people from serving as officers and directors of
publicly traded companies after the Sarbanes-Oxley Act. 56 VAND. L. REV. 1871, 1876-1877 (2003).

255 Latham & Watkins LLP, supra note 241, at 15.

256 Meinck, Hamilton & Sherry, supra note 203, 9 807.

257 NICOLE BACKER ET AL., supra note 210, at 211-212.
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258 15 U.S.C. § 77t(e): “In any proceeding under subsection (b), the court may prohibit, conditionally or
unconditionally, and permanently or for such period of time as it shall determine, any person who
violated section 77q(a)(1) of this title from acting as an officer or director of any issuer that has a class
of securities registered pursuant to section 781 of this title or that is required to file reports pursuant to
section 780(d) of this title if the person’s conduct demonstrates unfitness to serve as an officer or
director of any such issuer.”

2% 15 U.S.C. § 78u(d)(2): "In any proceeding under paragraph (1) of this subsection, the court may
prohibit, conditionally or unconditionally, and permanently or for such period of time as it shall
determine, any person who violated section 78j(b) of this title or the rules or regulations thereunder
from acting as an officer or director of any issuer that has a class of securities registered pursuant to
section 78l of this title or that is required to file reports pursuant to section 780(d) of this title if the
person’s conduct demonstrates unfitness to serve as an officer or director of any such issuer.”

260 3 g > H 1T F 67 o

261 See, Securities Exchange Act of 1934 § 21(d), 15 U.S.C. § 78u(d); Securities Act of 1933 § 20(b),
15 U.S.C. § 77t(b); The Investment Company Act of 1940 § 42(d), 15 U.S.C. § 80a-41(d); The
Investment Advisers Act of 1940 § 209(d), 15 U.S.C. § 80b-9(d).
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262 4gi=k > B3 2260 F 89 -

263 15U.S.C. 77t(b): ” Whenever it shall appear to the Commission that any person is engaged or about

to engage in any acts or practices which constitute or will constitute a violation of the provisions of
this subchapter, or of any rule or regulation prescribed under authority thereof, the Commission may,
in its discretion, bring an action in any district court of the United States, or United States court of
any Territory, to enjoin such acts or practices, and upon a proper showing, a permanent or temporary
injunction or restraining order shall be granted without bond.

264 SEC v. Wong, 252 F. Supp. 608(D.P.R.1966).

265 See SEC v. Capital Gains Research Bureau, Inc., 375 U.S180, 193 (1963).

266 See SEC v. Jones, 476 F. Supp. 2d 374 (S.D.N.Y 2007).
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267 SEC Enforcement Manual §2.5.2.1

268 Daniel Solomon, Summary of Administrative Law Judge Responsibilities, 31 J. NAT'L ASS’N
ADMIN. L. JUDICIARY 475, 516 (2011).

269 Stavros Gadinis, The SEC and the Financial Industry: Evidence from Enforcement Against Broker-
Dealers, 61 Bus LAW. 679, 689 (2012).
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270 15 U.S C. § 77h-1(a); Securities Act of 1933 §8A(a): “Authority of Commission: If the Commission
finds, after notice and opportunity for hearing, that any person is violating, has violated, or is about to
violate any provision of this subchapter, or any rule or regulation thereunder, the Commission may
publish its findings and enter an order requiring such person, and any other person that is, was, or would
be a cause of the violation, due to an act or omission the person knew or should have known would
contribute to such violation, to cease and desist from committing or causing such violation and any future
violation of the same provision, rule, or regulation. Such order may, in addition to requiring a person to
cease and desist from committing or causing a violation, require such person to comply, or to take steps
to effect compliance, with such provision, rule, or regulation, upon such terms and conditions and within
such time as the Commission may specify in such order. Any such order may, as the Commission deems
appropriate, require future compliance or steps to effect future compliance, either permanently or for
such period of time as the Commission may specify, with such provision, rule, or regulation with respect
to any security, any issuer, or any other person.

271 15 U.S C. §77q(a)(1); Securities Act of 1933, §17(a)(1): “It shall be unlawful for any person in the
offer or sale of any securities (including security-based swaps) or any security-based swap agreement (as
defined in section 3(a)(78) of the Securities Exchange Act) by the use of any means or instruments of
transportation or communication in interstate commerce or by use of the mails, directly or indirectly—
(1) to employ any device, scheme, or artifice to defraud.”

272 15 U.S C. § 77h-1(f); Securities Act of 1933, §8A(): “AUTHORITY OF THE COMMISSION TO
PROHIBIT PERSONS FROMSERVING AS OFFICERS OR DIRECTORS.—In any cease-and-desist
proceeding under subsection (a), the Commission may issue an order to prohibit, conditionally or
unconditionally, and permanently or for such period of time as it shall determine, any person who has
violated section 17(a)(1) or the rules or regulations thereunder, from acting as an officer or director of
any issuer that has a class of securities registered pursuant to section 12 of the Securities Exchange Act
of 1934, or that is required to file reports pursuant to section 15(d) of that Act, if the conduct of that
person demonstrates unfitness to serve as an officer or director of any such issuer.”
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BiTa o
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273 15 U.S C. §77j(b); Securities Exchange Act of 1934, §10(b):” To use or employ, in connection with
the purchase or sale of any security registered on a national securities exchange or any security not so
registered, or any securities-based swap agreement [1] any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the protection of investors.”
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274 Andrew M. Smith, SEC Cease-and-Desist Orders, 51 ADMIN. L. REV. 1197, 1198. (1999).
275 Shah, supra note 252, at 276.
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R RETEl TARLFTARISEI AR ALY T BRI E AL
B 19 144 2 3 2 injunction °
AU E 22 2 A2 o H¥ 2 ERBe i LR &

Firi B ¥R E @ & B L Cease-and-desist Order 2 & i 3% ) & 12 ehf2 48 -
¥-F 222 pafif

AR GE R P enfaf 2 AR AT KA F A v RE SEC 4442+ Cease-and-
desist Order '3z = 2 4% > 325 ERR S SEC i% = Cease-and-desist Order 2. #
FUeig K 0 B % JURT 1972 & Arthur F. Mathews 3 SEC ## se 3594 R ¢

( Advisory Committee on Enforcement Policies and Practices ) e7— f; = B i3 ¢ 280,
il SEC# R & * A% % ¢ dinjunction + £ ( Commission sometimes over-
uses the civil injunctive remedy 2! ) | » ¥ i 3 Cease-and-desist Order ¥ #4 3
injunction 3 £ £ > & SEC e3d 2 s 225 o

% i@ Cease-and-desist Order ¥f*t SEC gy & »x 5 % sijd 5 H s F 9 'FT EA

FRGAFFW Y F T E I dhinjunction & SEC fi= 2 Cease-and-desist Order

Z g v o 3 F RS G o 2 R¥T T injunction 2 & &8 R F o ¥ B R

276 David Franklin Levy, The Impact of the Remedies Act on the SEC's Ability to Obtain Injunctive
Relief. 44 AM. U. L. REV. 645, 688. (1994).

277 Shah, supra note 252, at 277.
278 15 U.S.C. §80b-9(d).

279 S.E.C. v. Suter, 732 F.2d 1294, 1289-1290 (7th Cir. 1984). (“the district court must determine
whether there is a reasonable likelihood that the defendant will again engage in the illegal conduct.”)

280 Smith, supra note 274, at 1201; Shah, supra note 252, at 279.

81 See Arthur F. Mathews, The SEC and Civil Injunctions: It's Time to Give the Commission an
Administrative Cease and Desist Remedy, 6 SEC. REG. L. J. 345 (1979), cited in Andrew W. Smith,
supra note 274, at 1201.
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SEC BE#mmM s+ B3 62 & 27 i 4B &% 1 injunction » 403t SEC v
Manor Nursing Ctrs., Inc.— %% » 2 TP rEHE - 2k bt T oA B
A A ehinjunction PF > R MAER R A E R 3 - BARE LA EENLEET N
4 282 o 23 4 SEC 18 #4= Cease-and-desist Order z_ 2 » B fe i ¥ 5 & ¥ it 2
PIRREP AL LR LV A EHREY OSECHE A4 ME L A 8
EHEE 7L RN 2 TR 0 % Cease-and-desist Order 18 *2 ¢33 B84k &
SEC - B en| L EH » TRAGEFELFT I SEEFLILT R o

H =342 5 > & 0 Cease-and-desist Order # * SiB o P A PF ez 2 & 3720 47
B 25 SEC @A H FreBigilim i > 2 W@ { Bop i R ¥ MR 7 5
AN F LT A A G Y SEC 2 FEARAZHEF R AAR L 2 FRS
=M N

{8 o d ** Cease-and-desist Order #p 3% injunction @ % » RAR 2L 5 B fds
285 R B g2 ks SEC - 8794 & P b 4203k 2 SEC - B o
H - %275 % aiRdE ez $oRE B2 F) b Cease-and-desist Order » 3 SEC

SEEFORERE IR AEREERLF PR LR FERE SEC ¥
PR PRCH S AR AR A L IR B V- B E R R
PRT A E E2 5 A3 8% B0 & iv 2 Cease-and-desist Order £
Leppr- + * %2 7 SEC F %38 (% F adlifd o

e O SRV TR b Akl T ??FIL % H pr:E & 2 p v Cease-and-desist Order

282 SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082 (2d Cir. 1972).” The critical question for a
district court in deciding whether to issue a permanent injunction in view of past violations is whether
there is a reasonable likelihood that the wrong will be repeated.”

283 Shah, supra note 252, at 279.

284 Securities Law Enforcement Remedies Act of 1989, Hearings on S647 Before the Subcomm. on Sec.
of the Senate Comm. on Banking, House and Urban Affairs, 101st Cong. 56-57 (1990) [hereinafter
Hearings on S647] (written statement of Richard Breeden). “A cease-and-desist remedy would permit
the Commission to order cessation of such selling efforts by a firm or individual immediately without
waiting for time on a crowded court docket to seek emergency relief in federal district court. ..., cease-
and-desist order would permit the Commission to resolve cases without protracted negotiation or
litigation.”

285 Shah, supra note 252, at 281.

286 Ralph C. Ferrara, Hardball! The SEC's New Arsenal of Enforcement Weapons, 47 BUS. LAW. 33,
36. (1991),
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FARAAR G H - fAAR T X E 73 injunction { #EA ~ {5 2 F ~ { BB
RLE S PR kR E L 0 p A7 B injunction - 0 F R R-ER
iE S H k2 P q@t j3f 7 3 Cease-and-desist Order 2 28 6+ & 2 §_ZF & #

zTEPPRE B p2iEpaz ARE2 > EXRMEe 5 F 2o
5=p ##3%# LR €2 Cease-and-desist Order B+ i

% SEC #4#4 = Cease-and-desistorder 2 X w > 3% 5 2 M2 L f ¢
EF AR 2ZEY wwF 5P E S LR € (Commodity Futures Trading
Commission, CFTC ) ~ B8 % % £ B ¢ (Federal Trade Commission, FTC) ~ & 73
B £ A ¢ (National Labor Relations Bords, NLRB) % > iz 7U.S.C.% 13 if %
(b) 7 ~15US.C. % 45i%% (b) 78 ~29U.S.C.% 160 i£% (c) 78 » A %W {8
A4t A ¥ & F 4p B2 2P (T2 Cease-and-desist Order®®(impose cease-and-desist
order upon showing that person has violated law) > & ¥**”has violated” s7j%# §# -
LR E2FEHTGHAB ) T A2 o
"F'fi’lzi29USC % 16015 % (c) AT > NLRBHFR TP A T AN F &
22l e % # {7 5 P¥ (has engaged in or is engaging in any such unfair labor
practice ) > J& = Cease-and-desist Order > & H iz )b pL 3 {7 5 - 33 2. » 4 NRLB

AP 75 0 T f § JF iF % Cease-and-desist Order 2 & 7%m 7 & 4 £ L H

EFH¥REARFFE P 7 AZ Y EALATEF L PTAM S TR Y
Fobd ALK LM L TN A AR AR R

B o FTC % 15 US.C.% 4555 (b) AT » #3 E i SA 1 AiE
oL SN PER EAR (T 5 2 4 (has been or is using any unfair

method of competition or unfair or deceptive act or practice in or affecting commerce )

¥ # = Cease-and-desistorder {43t {7 5 A ¥ F FE R £ ¥ v 142 K48 FTC

287 Smith, supra note 274, at 1209-1210.

288 See, e.g., International Union, United Auto., Aerospace & Agric. Implement Workers of Am. v.
NLRB, 427 F.2d 1330, 1333 (6th Cir. 1970) (holding that law "commands that when the [NLRB] finds
that an unfair labor practice has occurred,.[the NLRB] shall issue a cease-and-desist order.

289 Smith, supra note 274, at 1211-1212.
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e ALJ & 7r & & 3t o 3% Borg-Warner Corp. v. FTC — % # » ALJ # 351 United States
v. W.T. Grant Co.%2_ A §% » 325 FTC RBEHFM 44 L & 7 Bulchk i 2 g%
Oy fe=2 2 > M i £ o7 i | % Cease-and-desist Order tk j4-& i+ o i
TR EHF LR R AL 2 #7142 Borg-Warner Corp. 3 ® £ United
States v. W.T. Grant Co. % $:P~3p e L2 » 1 & 4 %)= "F’i‘i EUERFTRENER
# %~ 4 FF (interlocking directorates ) 2z g 271 o 3t H s & 12 ¢ i E
T HEBw it Ap e LR T AR 0 4o Grand Union Company v. FTC % # > 3 [ r
WH TAFRBHE R R BT LG R LD d FE P25 Fin g E R
FTC #-£ j° ¥ iy t£1% 2 Cease-and-desist Order 7L j4-& £ o
¥ - 35 > CFTC 2 {58222 SEC % % 4p i » 2 $43* Cease-and-desist Order
& 22 28774l NLRB-~FTC - 47 Hpgr > - £ €305 CFTC 3 iF%P
"3 ERV R BAPBARL L g TR 0 kB e T P P b
= Cease-and-desist order » X @ » + s L f2 %51 % g British Am. Commodity
Options Corp. % » 2 %2 G| E F % 3730 P ehih 2 & R b 2 ™ iE injunction » £_
T #iL 7451 1 Cease-and-desist Order if * % 7 #& F
FroBmiREBLH 62 wdts o g R By R SEC 3t iE R

Cease-and-desist Order % » . F R#-F PV o T 75 L2 B4 -
%z B SECH*»L =¥ 2 B {28 it

p 1990 # Remedies Act B2 SEC ¥ & Cease-and-desist Order 2. ##*3 % 1999

# %2k > SEC i® 41 8 ¢ Cease-and-desist Order » 12 j& K & T»“,f ¥ A EDF

2% Borg-Warner Corp. v. F.T.C, 746 F.2d 108 (2d Cir. 1984): “the moving party must show that "there
exists some cognizable danger of recurrent violation, something more than the mere possibility which
serves to keep the case alive."

21 Smith, supra note 274, at 1212.

22 Grand Union Company v. F.T.C, 300 F.2d 92 (2d Cir. 1962).” Administrative agencies have a wide
discretion to frame orders enjoining continuation of past practices found unlawful, as well as similar or
related future violations.”

293 In re Dillon-Gage, Inc., [1984-1986 Transfer Binder] Comm. Fut. L. Rep. (CCH) 1122,574 at
30,482 (CFTC June 20, 1984). Traditionally, the Commission conditioned the imposition of a cease and
desist order on proof of "a reasonable likelihood that the earlier violations will be repeated."
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EjeAp R 2 oh 2 B 1 2401994 & » AL] Murray >+ Joel Zbar % ¥ 4 7 2 A
fRo it £ F 2R PV i ause? Cease-and-desist Order £_F Ak = 4p
B o & ¥ 2t Cease-and-desist order e & i% i » F ik < < F ”has violated” £_i#
P R e

#22% 1999 # Trepp?”% ¢ > ALJ Carol Fox Foelak R|#% % 49 5 L3 > #3351
it Borg-Warner Corp. v. FTC % 2. L f% » 325 4p ¥ 4 Warren Trepp &2t 1980 &
RE R R Hed AT EF 0 ARE 1986 F (6 TR miEE 7 0 &3 1992
EPRRAELFE SECAEZFEFEI R EZ ARRL L3 622 L Va4
W4 F @22 FF TEgr § i Cease-and-desist Order 2. £ 2 » %&& v SEC 2 3
Fa
d P %) A SEC RS Y AFE L AK 0 1 2001 &
KPMG®S% e s {8 » Jv £ A 12 k2 RPREA 83040084 - A% ¢ » ALJ 32 5 Cease-
and-desist Order =it = % & & 5 [ % p& 4 (forward-looking) | » ¥ i ¥ % 3t Cease-
and-desist Order = {6 $3> A Kz 2% » B H A5 » WA ML X GIEF P >
WL R EFREIEDEETFAS T AABIREEFE PR TTER
ML L FEZE2ZEF o fi#d 5 ¢ K0 iF L Cease-and-desist Order = 2. A H# -
k2 %% 1 & Remedies Act #i#k & SEC — & { & 7 58+ ¥ $& injunction {

Lt RS R p g 2

¥ = # i+ 2_ Cease-and-desist Order ®_Z ¥ = B » £ 2 R
#-’Steadman factors” i » ¥ & ?

Steadman factors 1“#}1 7% 1%t Charles W, STEADMAN v. S.E.C 8% ¢ :FP 41

SEC *t 32 I i¥ = injunction ¥ » B i 2 2 2 g2 FF 27 L2 4F

2% Smith, supra note 274, at 1199.
2% re Trepp, Exchange Act Release No. 41,913, 1999 SEC LEXIS 1967 (Sept. 24, 1999).

2% KPMG, Supra note 251.” in the ordinary case, a finding of a past violation is sufficient to
demonstrate a risk of future ones.”

297 Shah, supra note 252, at 287.
2% Charles W. STEADMAN v. SEC, 603 F.2d 1126, 1140 (5 Cir. 1979).

84



injunction it » SEC & JF#P » 2 P HEHE 2 IR L RRHE 6 {5l £ K
Lrfo P4 SECRFFELETAFIF URTHIRPBEDE
1~ #4725 % %4 A (the egregiousness of the defendant's actions ) ;
SiERT R RE - & F B % 4 (the isolated or recurrent nature of the
infraction ) ;
3 42 apE MR (the degree of scienter involved ) ;
4~ 4 A K R g2 E 1 (the sincerity of the defendant's assurances
against future violations ) ;
S5~A 2 HHE TR 23 F B @ (the defendant's recognition of the
wrongful nature of his conduct ) ;
A BREHARE PREREOT ( the likelihood that the

defendant's occupation will present opportunities for future violations ) e

@
/\"

s Ao it o b AR R A 2T 3RS PR TE 2 injunction 2. % > BT AR
;%w?wcmﬁw%&iaw\aﬁn%%@~aﬁiﬁﬁﬂ§iﬂﬂ““ﬁ
iw. = Cease-and-desist Order p¥ £_F 7~ 1#4% * Steadman factors i7 17 3 4 3% o

SEC #:- Steadman factors i& * ** Cease-and-desist Order 2. % & » 5 L% Joseph

J. Barbato % ¥ > SEC i % "Barbato eiFdc i 5@ 5 A %2 » 2 H- 4 gt 2

P FE R PE ARG FEE 2 0 p R R R R LR

Fadp &1 & % 2 Cease-and-desist Order 173 & F Lﬁ 75 Steadman factors 2 &

\ 301,

i

gk 5 3 KPMG % ¢ 5 JE X 4 L0 “/]E Steadman factors *F <75 3 78 ] %

02, 55

29 Shah, supra note 252, at 284.

300 In the Matter of Joseph J. Barbato, Admin. Proc. File No. 3-8575.” Barbato's fraudulent conduct was
egregious and victimized several customers. He showed a repeated disregard for the interests of his
customers and improperly favored his self-interest over the interests of those customers.”

301 Jd. “We have previously stated that we are guided by the factors cited by the court in Steadman v.
SEC, 603 F.2d 1126, 1140 (5th Cir. 1979),

302 Shah, supra note 252, at 289.
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1~ A4 aig jE (7 5 2_F 517 % 2 (the recency of the violation) ;

2 iE2 TR HART A &P Hid 245 T 948 & (the degree of harm to investors
or the marketplace resulting from the violation) ;

3 k- 2R BFHF 2 H 6 f3 £ B P > Cease-and-desist Order {8 if = 2
¥ 48 »% % (the remedial function to be served by the cease-and-desist order in
the context of any other sanctions being sought in the same proceedings) ;

4 ~ Cease-and-desist Order ¥+*% + B ¥t ig 2 7 5 ¥ 57 2 % (the function
that a cease-and-desist order serves in alerting the public that a respondent has

violated the securities laws) °
% = 3¢ Cease-and-desist Order T2 2 3 & 2

A Remedies Act $2% SEC {7 % Cease-and-desist Order z_ #3112 % » § 58 &_
ek £ 3 o R (scienter )iE ;2 2_ 25> SEC 4018 ¥t 2 17 & Cease-and-desist Order>
& e 74 (negligence) &2 2 /w7 7 £ 3% >  Remedies Act 2. = j2 fr ¢
TS = N A R

> AR &R A > 15US.C ¥ 78u3 ()i at [ 5 A 9t H 7 5
par e v F @ v -3 3k ig %2 (the person knew or should have known would

contribute to such violation ) ; 2_ 53} » SEC # {¥ = Cease-and-desist Order > = %

F];.S?»B < %@ % > Remedies Act ¥ A ®8 i £ &2 (7 5 02 & 2 30,

H =t > & 5 Cease-and-desistOrder o> K % — L BLE 2 » F "BiFiv#-4 4 =
K o gL F % Cease-and-desist Order 2. 3 BRL& 2 A3 rex L L X > 7
FAalBNMAEEAAEYARL 22 E R FILEEZFITANEL AT A
Bz iR T R o dotk B kg2 R RFAEFR £ H =t > 3 ¥ Cease-and-desist

Order 2. 2 L& 29U 4] 5 4 > #-¢ B L& 75 4 (secondary violators) 2 3%

T _ooF LIFEITE A =t & (7 5 A 17 ) Cease-and-desist Order» P'] i* & Cease-and-

303 Ferrara, supra note 286, at 59.
304 Shah, supra note 252, at 289.
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desist Order 2. & i+ ¥ dcvs & FTB4 (7 5 2 3B 5 0% o

P g RO AL X AN E Row o @ A5 & K Steadman factors
FETRM B E P > Cease-and-desist Order sniT = § F 2 & 2> 2 45 - &1 SEC
KPMG R¢ Tl o s A A ARIENEFIEREF PHAR T
L HEL > ¥ 5 [ 7shouldhave known” (A& A e & 2 2+ * 3 o AT | E
PRI IFHINNL T LA DL R PR KT A Ly #w i Steadman

factors jh » ¥ 8 > Pl & (7 5 A K E B4 0 3 74 Cease-and-desist Order

% = % Cease-and-desist order 2_j* 3 %
% - P i F Cease-and-desist order z_;* & %

dom BOATiE 0 X B 1T A0 en injunction 7k $i. Cease-and-desist order @ 3 { &% Bt

B el 0 Ft = ﬁm, Erakd ¥ 7 A% o F £ 0 F injunction 2 4 >

% 18 US.C % 401 ix¥ s ff e AR Z ReAp M B =) > o Tof & ~ {2~ 7% &
3 % 4]# 3%(civil penalty) o

~i& & Cease-and-desist Order 2z 2% » SEC ",% 7% 15US.C % 77t(d) i

S ]‘%é?‘ﬁé"ﬁﬂ 4 1 B 48 2 s 3%(civil money penalty) (AR %% 2010

2. Dodd-Frank Act #37) > 7 B2 f? G p 7 2 & fod Lﬁ = 3% Cease-and-

desist Order 2. injunction » % J* injunction * £ XALiE F » (7 5 A dow it > #-m

TRdn it e dp iy o
% = P Cease-and-desist Order eh# F = s 4

H o AN ek & Bz 0 d E g d chinjunction 18 A iR ¢ g

305 Smith, supra note 274, at 1217.

306 15 U.S.C. §77t(d):” Whenever it shall appear to the Commission that any person has violated any
rovision of this subchapter, the rules or regulations thereunder, or a cease-and-desist order entered by
the Commission pursuant to section 77h—1 of this title, other than by committing a violation subject to
a penalty pursuant to section 78u—1 of this title, the Commission may bring an action in a United States
district court to seek, and the court shall have jurisdiction to impose, upon a proper showing, a civil
penalty to be paid by the person who committed such violation.”
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4 L8t oen# F 2 a4 3%(collateral estoppel) @ # B & B i a3t Parklane Hosiery
Co. v. Shore 2% %77 » B L#FAL S F ol & 27 £ H{30e SEC i &
Vot S ORI R B R g WAE F A SER TR
PR R A A R AT O #2220 % & SEC -4 A 1F & injunction
SRR Y oA e AT L E AN EOE T o R A E b Fn (E S
REE T R R ) Y O R BB E I ERZET -
gm0 BB 2 il i Cease-and-desist order £ injunction £ 3 #f i1 e
£ gt 7R Wt i (collateral ) ~ 254p 3 4+ (Nonmutual ) ~ 52 # 4 (offensive )
B E T o F(NFRBM - BREL s FE  QF My 2ATE
CHRAT (Q)EAY § ¥ 4G AR s § B Cease-and-desist order
R PRARZIRRETEEF I PBEE T4 > Z T FAARRRY 0 FF
NB4 AL T AT A B T R B E 3 0ed (LBl R
a5 ) e

% = 3 Cease-and-desistorder 22 F 3% 6| : $§ ¥ %

Fixt > SEC " BN MIFTRARELFRIZIAPHF AL TERANF
% 2 Cease-and-desist Order » % £ i35 T & 74 2 v j2 fajiR i Office and
Director Bar 2 #2. /& 5 2 » 180 ¥ LES R £ ¥ 9 ¥ % 4 % (McDonald’s ) &2 2
#» CEO Stephen J. Easterbrook *+ 2019 &% 4 3 £ 2 f2E %2 gp £ # ¢ » SEC
¥ Easterbrook s - £ E S 2 Z L HEFEFF 2 5324 2 Order’ 1T A 5 & i

2 % 6% % 8 SEC #ak 2 ik g o
Foi RAWER

2019 # 10 % » - ¢ 3§ ¥ w1 i mE s § ¥ R R pippra
CEO Easterbrook ##H 2 3 &2 X Fehf A M ik - 5 ¢ § F % § Bspobing

307 Smith, supra note 274, at 1219.

308 Parklane Hosiery Co. v. Shore, 439 U.S322, 99 SCt. 645 (1979).” allowing relitigate issues already
determined in the SEC action basic purposes of collateral estoppel-"fairness, economy in utilization of
judicial resources, [and] possibly inconsistent.”
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TRBBZ PR AZ30.2019# 107 22 p BB EE 5PN F £y
7 % &P (standard of business conduct ) 3* ' Easterbrook » & PFA& i % f ERES

b B E iy A B3R d X M P Easterbrook F 3% ¥t A iEAe e
ok ST A AP L L 02019 & 10 7 29 p o ¥ § ¥ ¥ € v Easterbrook
FNPBIZ R ofrix 22 BB P Fe 7 IR MPEERLFM T RN L2
= “’ﬁiﬁi’ﬁ/]ﬁw]‘wiz TFRRE G A S R A ER K
FEAPTLA AL A ARERES LR P TP M AR (AR
AFHZ MR-

g ¥ &% ¢80 2019 & 11 7 1 p iA3Rf% 2 Easterbrook » £r+ 3m iz
%Y AP Y 4T & &2 E | Easterbrook’?» ¥ ** %= Easterbrook % # 2 %t 37
Bfer a2 2§75 @0 R4 ER2f A M2 32020
E T FF R F % 3% 49 43 Easterbrook FRrEY- LRI AR
M ix TEBR S ARNINA A > ¥ FEL Easterbrook ¥ H s = = 1 BN 3 A
FAR O i Rk

=R 0 K 2019 & 11 * 3 2020 & 6 * - Easterbrook % *» 7% 3 193,000

GEE . T A Ed B 2 B 9,365,072 % & 3B
FoA BRETAERSE

E1933 EHXE S 17ES (a) % (1) AT FraErein) HES
FEAMEAY e mh TRE P ESIR LA 2 F U
1gm%ﬂ\ﬁ§a,%gm&ﬁﬁﬁﬁxﬁ%iiﬂo%ﬁﬁﬁwi?%ﬁ’

Easterbrook <« M @i g » THEFFHF2 A5 8E > B8y

309 S.E.C., In the Matter of Stephen J. Easterbrook and McDonald’ Corporation, Administrative
Proceeding File No. 3-21269, at 2.

310 1d, at 2.

31U Id, at 4.“As for my departure, I engaged in a recent consensual relationship with an employee,
which violated McDonald’s policy. This was a mistake.”

312 1d, at 5.
313 1d, at 5.
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MELXISL FEAFTRT BFZ Y 2ICHES

;; ’ﬁvﬁ‘;}&.; | %@’73%7\/2_‘»—3;1%\., ;}‘é—glﬁ\iﬁx%#ﬁffri?go
AMAEBEEEINEE L LR ¢ (SEC) fI7 THUBRAFE2P ]

FALOLEERDFEFRALAIPEFRE rE P E B 2 Bl o
FEB AHRTATEL XA LA P

WA ERGRRT 0 RO A A REP I F.«,é
Ragad 2gE RITAET A AZEA LS LT aET Y 3 PR
oo ipd RAEARRNE A E M S EIs T g onp 0.

DA o 3 =S ek - AU I T RC S I
=g B R B AR hjwie (L & 12 Remedies Act §2 Sarbanes-Oxley Act & 1
P (FaEin A e ) BOAE W SRR B SRR Ik R A TR o e B A B Bt

RS PN E STREPE UESV I S & € = it WP E =+ ST
¥ A

F A A FRAR AT P (IR

F
HHLF-FHFEATARI T PR d) AR ¥ SEC § " IkFiE

~
be

z_
o R = B SRS R .4 % % ( Officer and Director Bar) » % & 1990 # ¢h

314 1d, at 6, 8.

315 Jon Carlson, Securities, Officer and Director Bars, and the Unfitness Inquiry after Sarbanes-Oxley,
14 FORDHAM J. CORP. & FIN. L. 679, 681 (2009).

316 Steven W. Shuldman, An Officer Walks into a Bar: Acknowledging the Need for Deterrence in
Officer and Director Bars, 83 FORDHAM L. REV. 333 (2014).
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Remedies Act i}u;}i‘ﬁ%;:’m,; F?ﬁf‘uﬁ SFGERESPEEA AT T RE B
LH LA PEEZERIE - 15USC % 8u iF (d) (2) ~ e g (d)
(1) F2AZRPE FREGER (bleB )t PR ALPEEFE) S RER
kk%ﬁ%iﬁﬂ%ﬁﬁ’ﬁﬁL@ﬁFM7&ﬁ(byﬁi($%?%ﬁ%%
EERBASESS R S AR A EEE PR A LG RET  F

Lo fEamAd TG

IEWAANFE o

R R hyp- k7| F1 & (factortest) $HH (727 F & 3V skt o
$ = HiT RSP kT

PREERGASRHEF BE 2 OE L AR B R - RER

o afiEE 75 eh3 & F 477 3% £ injunction “vgkF o %t Remedies Act 5§ F 2
T FAERBEIIILAR PR H AWMLV HRTREF B 2D

MAEFN AL R REPEHEI R YL HE AKX REI H R G 75
T B ko R SRR A S S T - s - SE R N A TF

B L odof L2 R B LA E W IFm AT E DT S

ETIAS

P
3
& \
Sy
R4
3\
fﬂ
>
beics
NI
-0

I = rﬁ&,?‘.wrév'ﬂ{r@;?;‘ééJ(obeythelawtype)7,—*?54 s HOH LA g KB

MB K ZeniTwI0L > F R E-X IR %‘”Tif@»““* 97 EJE—_’%’S*‘E"B"
ANPFAI IR EPFE RIS RF ARG E R R LT
it - (reasonable likelihood of future violations ) 3!° o

Li4 o 4702 injunction hF AHRE L & BMELR T R AR ¥ ks
RIS FIEE SR S ERaE I

1~ A2 aug iz e

2~

9
i

i E (TR AR R

317 1d, at 335.
318 Barnard, supra note 205, at 1507.

319 Jayne W. Barnard, The SEC's Suspension and Bar Powers in Perspective, 76 TUL. L. REV. 1253,
1257 (2002).

320 Carlson, supra note 315, at 683.
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337 Barnard, supra note 319, at 1266.
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Carlson, supra note 315, at 691.
340 Shuldman, supra note 316, at 341.
3114, at 343.

342 Carlson, supra note 315, at 692.
343 Barnard, supra note 319, at 1260.

34 Jayne W. Barnard, Rule 10b-5 and the Unfitness Question, 47 ARIZ. L. REV. 9, at 29 (2005).
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35 1d, at 30.
346 1d, at 53.
347 Id, at 56.

348 Jayne W. Barnard, SEC Debarment of Officers and Directors After Sarbanes-Oxley, 59 BUS LAW.
391, at 397 (2004).

349 Renee M. Jones, Unfit for Duty: The Officer and Director Bar As A Remedy for Fraud, 82 U. CIN.
L. REV. 439, at 450 (2018).

330" Carlson, supra note 315, at 693.
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351 Shuldman, supra note 316, at 352.

352 SEC v. Farrell, supra note 209.

353 Barnard, supra note 319, at 1261.

35 Carlson, supra note 315, at 693.

355 Barnard, supra note 319, at 1268.

356 Barnard, supra note 348, at 401.

357 Sarbanes-Oxley Act of 2002, 107 P. L. 204 § 305, 116 Stat. 745 (codified at Exchange Act §21
(d)(2)(f); Securities Act § 20(e); 15 USC § 7243).

358 Carlson, supra note 315, at 694.
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3% Sarbanes-Oxley Act of 2002, 107 P. L. 204 § 1105, 116 Stat. 745 (codified at Exchange Act §
21(c)(3); Securities Act §§ 8A(f) and 20(e); 15 USC § 78u-3).

360 Shuldman, supra note 316, at 344.

361 Barnard, supra note 348, at 391.

362 Jones, supra note 349, at 451.

363 Barnard, supra note 348, at 408.

364 Carlson, supra note 315, at 694.

365 Barnard, supra note 344, at 33.

366 14, at 27.
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367 Barnard’s prescription:

one that focuses on the issues and experiences underlying Sarbanes-Oxley and also takes into
account the societal judgments embodied in the Federal Sentencing Guidelines-involves the
following nine factors:

(1) the nature and complexity of the scheme;

(2) the defendant's role in the scheme;

(3) the use of corporate resources in executing the scheme;

(4) the defendant's financial gain (or loss avoidance) from the scheme;

(5) the loss to investors and others as a result of the scheme;

(6) whether the scheme represents an isolated occurrence or a pattern of misconduct;

(7) the defendant's use of stealth and concealment;

(8) the defendant's history of business and related misconduct;

and (9) the defendant's acknowledgment of wrongdoing and the credibility of his contrition.
3% Barnard, supra note 344, at 46-53.
3¢9 Shuldman, supra note 316, at 362.
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370 SEC v. Levine, 517 F. Supp. 2d 121, 144.
371 SEC v. Bankosky, 716 F.3d 45, 48.
372 Id, at 345-46, 355.

373
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Jones, supra note 349, at 441.
374 Shuldman, supra note 315, at 349.
375 Id, at 359.
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376 Carlson, supra note 315, at 700.
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378 Michael Dailey, Officer and Director Bars: Who Is Substantially Unfit to Serve after Sarbanes-
Oxley, 40 HOUS. L. REV. 837, 862-63 (2003).

37 1d, at 708.

380 “Evidence that the court's mindset is rooted in punishing the defendant rather than general deterrence
of future misconduct appears in situations when bar determinations hinge on the "lesson" to be learned
by the defendant.”

381 Shuldman, supra note 316, at 359-64.
382 Carlson, supra note 315, at 699.
33 Id, at 366-70.
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384 Sec. & Exch. Comm'n v. Chan,465 F. Supp. 3d 18.

385 "no employee was permitted to trade the company's stock while in possession of material nonpublic
information, and that no employee was permitted to disclose material nonpublic information to others
who might buy or sell securities on the basis of that information."
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386 “Though courts within the First Circuit have had little occasion to interpret the analysis outlined by
the Second Circuit Court of Appeals in SEC v. Patel is appropriate” for evaluating whether an officer
and director bar should be imposed.”

387 “Under Patel, courts look to (1) the egregiousness of the underlying securities law violation, (2)
whether defendant was a repeat offender, (3) defendant[’s] role in the fraud (4) defendant's degree of
scienter, (5) defendant's economic stake in the fraud, and (6) the likelihood that misconduct will recur
due to the defendant's occupation.”
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388 "Such a penalty will strike an appropriate balance between protecting investors and avoiding an
unduly harsh permanent ban from any future employment."
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Findings, and Imposing Remedial Sanctions and a Cease-and-Desist Order.
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Section 20(e) of the Securities Act, 15 U.S.C. § 77t(e), and Section 21(d)(2) of the Exchange Act, 15

U.S.C. § 78u(d)(2), prohibiting them from acting as an officer or director of any issuer that has a class
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management of a company unless (in

each case) he has leave of a court.”
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i
d.

(2)

(b)

(©)

Any or all of the directors may be removed for cause by vote of the
shareholders. The certificate of incorporation or the specific provisions
of a by-law adopted by the shareholders may provide for such removal
by action of the board, except in the case of any director elected by
cumulative voting, or by the holders of the shares of any class or
series, or holders of bonds, voting as a class, when so entitled by the
provisions of the certificate of incorporation.

If the certificate of incorporation or the by-laws so provide, any or all
of the directors may be removed without cause by vote of the
shareholders.

The removal of directors, with or without cause, as provided in
paragraphs (a) and (b) is subject to the following:

(1) In the case of a corporation having cumulative voting, no
director may be removed when the votes cast against his
removal would be sufficient to elect him if voted cumulatively
at an election at which the same total number of votes were
cast and the entire board, or the entire class of directors of
which he is a member, were then being elected; and

(2) When by the provisions of the certificate of incorporation the
holders of the shares of any class or series, or holders of bonds,
voting as a class, are entitled to elect one or more directors,
any director so elected may be removed only by the applicable
vote of the holders of the shares of that class or series, or the

holders of such bonds, voting as a class.
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(d) An action to procure a judgment removing a director for cause may be
brought by the attorney-general or by the holders of ten percent of the
outstanding shares, whether or not entitled to vote. The court may bar
from re-election any director so removed for a period fixed by the

court.
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§14-2-808 Business Corporations-Removal of Directors by
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Shareholders

a. The shareholders may remove one or more directors with or without
cause unless the articles of incorporation or a bylaw adopted by the
shareholders provides that directors may be removed only for cause.

b. Ifadirector is elected by a voting group of shareholders, only the
shareholders of that voting group may participate in the vote to
remove him.

c. If cumulative voting is authorized, a director may not be removed if
the number of votes sufficient to elect him under cumulative voting is
voted against his removal. If cumulative voting is not authorized, a
director may be removed only by a majority of the votes entitled to be
cast.

d. Ifthe directors have staggered terms as provided in Code Section 14-
2-806, directors may be removed only for cause, unless the articles of
incorporation or a bylaw adopted by the shareholders provides
otherwise.

e. A director may be removed by the shareholders only at a meeting
called for the purpose of removing him and the meeting notice must
state that the purpose, or one of the purposes, of the meeting is
removal of the director.

§ 14-3-810. Nonprofit Corporations-Removal of Director by Court

a. The superior court may remove any director of the corporation from
office in a proceeding commenced either by the corporation, its
members holding at least 10 percent of the voting power of any class,
or, in the case of a corporation described in paragraph (2) of
subsection (a) of Code Section 14-3-1302, the Attorney General, if the

court finds that:
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1. The director engaged in fraudulent or dishonest conduct, or gross
abuse of authority or discretion, with respect to the corporation, or
a final judgment has been entered finding that the director has
violated a duty set forth in Code Section 14-3-830 or 14-3-831, or
the director has been subjected to sanction for participation in a
"director's conflicting interest transaction" as defined in paragraph
(2) of Code Section 14-3-860; and

2. Removal is in the best interest of the corporation.

The court that removes a director may bar the director from serving on

the board for a period prescribed by the court.

If members or the Attorney General commence a proceeding under

subsection (a) of this Code section, the corporation shall be made a

party defendant.
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The superior court of the proper county may, at the suit of shareholders
holding at least 10 percent of the number of outstanding shares of any
class, remove from office any director in case of fraudulent or dishonest
acts or gross abuse of authority or discretion with reference to the
corporation and may bar from reelection any director so removed for a
period prescribed by the court. The corporation shall be made a party to

such action.
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607.08081. Removal of directors by judicial proceedings.

(1) The circuit court in the applicable county may remove a director from
office, and may order other relief, including barring the director from
reelection for a period prescribed by the court, in a proceeding
commenced by or in the right of the corporation if the court finds that:

(a) The director engaged in fraudulent conduct with respect to the
corporation or its shareholders, grossly abused the position of
director, or intentionally inflicted harm on the corporation; and

(b) Considering the director’s course of conduct and the inadequacy
of other available remedies, removal or such other relief would be
in the best interest of the corporation.

(2) A shareholder proceeding on behalf of the corporation under paragraph
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(1)(a) shall comply with all of the requirements of ss. 607.0741-

607.0747, except s. 607.0741(1).

607.0741 Standing.—

(1) A shareholder may not commence a derivative proceeding unless the
shareholder is a shareholder at the time the action is commenced and:
(a) Was a shareholder when the conduct giving rise to the action

occurred; or

(b) Whose status as a shareholder devolved on the person through
transfer or by operation of law from one who was a shareholder
when the conduct giving rise to the action occurred.

(2) Inss. 607.0741-607.0747, the term “shareholder” means a record
shareholder, a beneficial shareholder, or an unrestricted voting trust
beneficial owner.

607.0742 Complaint; demand and excuse.—A complaint in a proceeding

brought in the right of a corporation must be verified and allege with

particularity:

(1) The demand, if any, made to obtain the action desired by the shareholder
from the board of directors; and

(2) Either:

(a) Ifsuch a demand was made, that the demand was refused, rejected,
or ignored by the board of directors prior to the expiration of 90
days from the date the demand was made;

(b) If such a demand was made, why irreparable injury to the
corporation or misapplication or waste of corporate assets causing
material injury to the corporation would result by waiting for the
expiration of a 90-day period from the date the demand was made;

or
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(c) The reason or reasons the shareholder did not make the effort to
obtain the desired action from the board of directors or comparable
authority.

607.0743 Stay of proceedings.—

If the corporation commences an inquiry into the allegations made in the
demand or complaint, the court may stay any derivative proceeding for such
period as the court deems appropriate.

607.0744 Dismissal.—

(1) A derivative proceeding may be dismissed, in whole or in part, by the

court on motion by the corporation if a group specified in subsection (2)

or subsection (3) has determined in good faith, after conducting a

reasonable inquiry upon which its conclusions are based, that the

maintenance of the derivative proceeding is not in the best interests of the
corporation. In all such cases, the corporation has the burden of proof
regarding the qualifications, good faith, and reasonable inquiry of the
group making the determination.

(2) Unless a panel is appointed pursuant to subsection (3), the determination
required in subsection (1) shall be made by:

(a) A majority of qualified directors present at a meeting of the board of

directors if the qualified directors constitute a quorum; or
(3) Upon motion by the corporation, the court may appoint a panel consisting
of one or more disinterested and independent individuals to make a
determination required in subsection (1).
(4) This section does not prevent the court from:

(a) Enforcing a person’s rights under the corporation’s articles of

incorporation or bylaws or this chapter, including the person’s rights

to information under s. 607.1602; or
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(b) Exercising its equitable or other powers, including granting
extraordinary relief in the form of a temporary restraining order or
preliminary injunction.

607.0745 Discontinuance or settlement; notice.—

(1) A derivative action on behalf of a corporation may not be discontinued or
settled without the court’s approval.

(2) If the court determines that a proposed discontinuance or settlement will
substantially affect the interest of the corporation’s shareholders or a
class, series, or voting group of shareholders, the court shall direct that
notice be given to the shareholders affected. The court may determine
which party or parties to the derivative action shall bear the expense of
giving the notice.

607.0746 Proceeds and expenses.—On termination of the derivative

proceeding the court may:

(1) Order the corporation to pay from the amount recovered in the derivative
proceeding by the corporation the plaintiff’s reasonable expenses,
including reasonable attorney fees and costs, incurred in the derivative
proceeding if it finds that, in the derivative proceeding, the plaintiff was
successful in whole or in part; or

(2) Order the plaintiff to pay any of the defendant’s reasonable expenses,
including reasonable attorney fees and costs, incurred in defending the
proceeding if it finds that the proceeding was commenced or maintained
without reasonable cause or for an improper purpose.

607.0747 Applicability to foreign corporations.—In any derivative

proceeding in the right of a foreign corporation brought in the courts of this

state, the matters covered by ss. 607.0741-607.0747 shall be governed by the

laws of the jurisdiction of incorporation of the foreign
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